UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY .
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In the matter of: } U.S. EPA Docket No.
)} RCRA 09- 2010-0009
)
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SUNRISE QIL, INC. and } DETERMINATION OF VIOLATION,
SAMUEL RODRIGUEZ-IBARRA } COMPLIANCE ORDER
)} AND
EPA ID No. AZ-080521A }  NOTICE QF RIGHT TO
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L DETERMINATION OF VIOLATION

INTRODUCTION

. This is a civil administrative enforcement action instituted pursuant to Section
9006 of the Solid Waste Disposal Act, commonly referred to as the Resource
Conservation and Recovery Act (“RCRA™), 42 U.S.C. § 69g1e, and the
Consolidated Rules of Practice Governing the Administrative Assessment of Civil
Penalties, Issuance of Compliance Orders or Corrective Action Orders and the
Revocation, Termination or Suspension of Permits (“Consolidated Rules of
Practice™), codified at Title 40 of the Code of Federal Regulations (“40 CFR”) Part
22, Complainant is the UNITED STATES ENVIRONMENTAL PROTECTION
AGENCY (“EPA”). Respondents are SUNRISE VALERO MARKET aka SUNRISE
QOIL, INC. (“Sunrise”) and SAMUEL RODRIGUEZ-IBARRA (“Rodriguez-Ibarra”),
(collectively, “Respondents”).

. From at least May of 2007 through the present, Respondent Sunrise owned and

operated a gasoline service station located at 4811 East Sunrise Drive, Tucson,
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Arizona (the “Facility”).

. The Facility’s EPA identification number is AZ-080521A.

From at least May of 2007 through the present, Respondent Rodriguez-Ibarra
operated a gasoline service station located at the Facility.

From at least May of 2007 through the present, there have been two (2)
underground storage tanks (“UST”} systems located at the Facility. Although
each UST has a 20,000 gallon capacity, one of them is compartmentalized into
two 10,000 gallon capacity tanks. From at least May of 2007 through the
present, each UST system consisted of an UST and the underground pressurized
piping connected to the tank.

The USTs at the Facility were installed in approximately 1999.

From at least May of 2007 through the present, the UST systems at the Facility
consisted of tanks and underground pressurized piping constructed of dual wall

fiberglass reinforced plastic.

. From at least May of 2007 through the present, the USTs at the Facility each

contained petroleum products (i.e., unleaded gasoline).

This Determination of Violation, Compliance Order and Notice of Right to
Request a Hearing ("Complaint”) serves as notice that EPA, on the basis of
information available to it, has determined that Respondents violated Section
9003 of RCRA, 42 U.S.C. §6991b, and the regulations adopted pursuant thereto
at 40 CFR §§280.20(b)(2), 280.20(c), and 280.45.

JURISDICTION

Respondent Sunrise is a “person” as defined in Sections 1004(15) and 9001(5) of

RCRA, 42 U.S.C. §8§6903(15) and 6991(5), and 40 CFR §280.12.
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Respondent Rodriguez-Ibarra is a “person” as defined in Sections 1004(15) and
9001(5) of RCRA, 42 U.S.C. §§6903(15) and 6991(5), and 40 CFR §280.12.

From at least May of 2007 to the present, Respondent Sunrise has been and is an
“owner” of the USTs at the Facility within the meaning of RCRA Section 9001(4),
42 USC §6991(4), and 40 CFR §280.12.

From at least May of 2007 to the present, Respondent Sunrise has been and is an
“operator” of the USTs at the Facility within the meaning of RCRA Section
9001(3), 42 USC §6991(3), and 40 CFR §280.12.

From at least May of 2007 to the present, Respondent Rodriguez-Ibarra has been
and is an “operator” of the USTs at the Facility within the meaning of RCRA
Section 9001(3), 42 USC §6991(3), and 40 CFR §280.12.

Since at least May of 2007, the USTs at the Facility are each an “underground
storage tank” within the meaning of RCRA Section 9001(10), 42 USC §6991(10),
and 40 CFR §280.12,

Since at least May of 2007, the USTs at the Facility are each used to store and
dispense “petroleum” within the meaning of RCRA Section 9001(6), 42 USC
§6991(6).

Since at least May of 2007, the USTs at the Facility are each used to store and
dispense a “regulated substance” within the meaning of 40 CFR §280.12.

Since at least June of 2005, the USTs at the Facility are each “petroleum UST
systems” within the meaning of 40 CFR §280.12.

Since at least May of 2007, the USTs at the Facility are each a “new tank system”

within the meaning of 40 CFR §280.12.

20.Respondents are, therefore, subject to the federal regulations adopted pursuant

21.

to Section 9003 of RCRA, 42 USC §6991b.

Federal regulations establishing standards for the design, installation, operation
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and closure of USTs, 40 CFR Part 280, became effective on December 22, 1988.

22.0n or about May 21, 2008, and June 23, 2009, EPA conducted inspections at the
Facility. EPA evaluated the evidence obtained and findings made during the
2008 and 2009 inspections of the Facility and other information supplied by the
Respondents, and has determined that Respondents have violated RCRA Section
9001 et seq., 42 USC §6991 et seq., and 40 CFR §§280.20(b)(2), 280.20(c), and
280.45.

23. By violating the statutory requirements of RCRA Subtitle I and the regulatory
requirements adopted thereto, Respondents are subject to the powers vested in
the EPA Administrator by Section 9006 of RCRA, 42 USC § 6g9ie.

24.Section go06 of RCRA, 42 USC § 6991e, authorizes the EPA Administrator to
issue orders requiring compliance immediately or within a specified time for
violation of any requirement of Subtitle I of RCRA, Section 9001 et seq., 42 USC
§6091 et seq.

25. The Administrator has delegated the authority under Section 9006 of RCRA to
the EPA Regional Administrator for Region IX, who has redelegated this

authority to the Director of the Waste Management Division.

C. VIOLATIONS

COUNTI: Eailure to Maintain Records Demonstrating That Annual Line Tightness
Tests Were Conducted or Monthly Monitoring on Pressurized Piping Was Performed

26. Paragraphs 1 through 25, above, are incorporated herein by this reference as if
they were set forth here in their entirety.

27. 40 CFR §280.41(b){1)(ii) requires that owners and operators provide release
detection for underground piping that routinely contains regulated substances.

Where the piping conveys such substances under pressure, the regulation
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requires, among other things, that the piping have an annual line tightness test
conducted in accordance with 40 CFR §280.44(b) or have monthly monitoring
conducted in accordance with 40 CFR §280.44(c).

28. 40 CFR §280.45 requires that all UST system owners and operators maintain
records in accordance with 40 CFR §280.34 demonstrating compliance with all
applicable requirements of 40 CFR Part 280 Subpart D, including, among other
things, the results of any release detection testing, sampling or monitoring for at
least one year (or such other time period as the implementing agency may
determine).

2g. The implementing agency (Arizona Department of Environmental Quality) has
not designated any alternative time period for the maintenance of release
detection testing, sampling or monitoring records and the one year period thus
applies to this Facility.

30.From at least May 21, 2007 through June 23, 2009, the piping for the UST
systems at the Facility was pressurized.

31. During the May 21, 2008 inspection, the Respondents were unable to produce
any records demonstrating that the piping had had an annual line tightness test
within the previous year or was being monitored monthly during that time
period.

32. During the June 23, 2009 inspection, the Respondents were again unable to
produce any records demonstrating that the piping had had an annual line
tightness test within the previous year or was being monitored monthly during
that time period.

33. Therefore, on or about May 21, 2008 and on or about June 23, 2009,
Respondents failed to maintain records demonstrating compliance with the

annual line tightness test requirements of 40 CFR 280.41(b)(1)(ii} for at least a
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year.
34.Thus, Respondents violated Section 9003 of RCRA, 42 U.S.C. § 6991b, and 40

CFR §280.45 on two separate occasions.

COUNT II: Failure to Maintain Records Demonstrating Performance of Annual
Maintenance of Leak Detection for Piping

35. Paragraphs 1 through 34, above, are incorporated herein by this reference as if
they were set forth here in their entirety.

36.40 CFR §280.44(a) requires, among other things, that each method of release
detection for piping used to meet the requirements of 40 CFR §280.41 be
conducted so that an annual test of the operation of the leak detector is
performed in accordance with the manufacturer’s requirements.

37. 40 CFR §280.45 requires that all UST system owners and operators maintain
records in accordance with 40 CFR §280.34 demonstrating compliance with all
applicable requirements of 40 CFR Part 280 Subpart D, including, among other
things, written documentation of all calibration, maintenance and repair of
release detection equipment permanently located on-site for at least a year after
the servicing work is completed or another reasonable time frame determined by
the implementing agency.

38.During the May 21, 2008 inspection, Respondents were unable to produce any
records demonstrating that the Facility undertook, within the year previous to
the inspection, an annual test of the operation of the release detection for the
piping at the Facility in accordance with the manufacturer’s requirements.

39. During the June 23, 2009 inspection, Respondents were unable to produce any
records demonstrating that the Facility undertook, within the year previous to

the inspection, an annual test of the operation of the release detection for the
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piping at the Facility in accordance with the manufacturer’s requirements.

40.The implementing agency for the Facility has not determined that any time frame
other than a one year period is appropriate with respect to the maintenance of the
records demonstrating calibration, maintenance and repair of release detection
equipment.

41. Therefore, on or about May 21, 2008 and on or about June 23, 2009,
Respondents failed to maintain for at least a year records demonstrating
compliance with the requirements relating to calibration, maintenance and repair
of release detection equipment pursuant to 40 CFR 280.44(a).

42.Therefore, Respondents have violated Section 9003 of RCRA, 42 U.S.C. § 6991b,

and 40 CFR §280.45 on two separate occasions.

COUNT II: Failure to Maintain Records Regarding Performance of Calibration for or

Maintenance of Automatic Tank Gauge

43. Paragraphs 1 through 42, above, are incorporated herein by this reference as if
they were set forth here in their entirety.

44.40 CFR §280.40(a)(2) requires owners and operators of new and existing UST
systems to provide a method or combination of methods of release detection that,
among other things, is installed, calibrated , operated, and maintained in
accordance with the manufacturer’s instructions, including routine maintenance
and service checks for operability or running condition.

45. 40 CFR §280.45 requires that all UST system owners and operators maintain
records in accordance with 40 CFR §280.34 demonstrating compliance with all
applicable requirements of 40 CFR Part 280 Subpart D, including, among other

things, written documentation of all calibration, maintenance and repair of
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release detection equipment permanently located on-site for at least a year after
the servicing work is completed or another reasonable time frame determined by
the implementing agency.

46.During the May 21, 2008 inspection, the Respondents failed to produce records
demonstrating that they calibrated or maintained the automatic tank gauge
release detection system in accordance with the manufacturer’s instructions.

47. During the June 23, 2009 inspection, the Respondents failed to produce records
demonstrating that they calibrated or maintained the automatic tank gauge
release detection system in accordance with the manufacturer’s instructions.

48.Therefore, on or about May 21, 2008 and on or about June 23, 2009,
Respondents failed to maintain for at least a year records demonstrating
compliance with the requirements relating to calibration or maintenance of the
automatic tank gauge release detection system in accordance with the
manufacturer’s instructions pursuant to 40 CFR 280.40(a)(2).

49.Therefore, Respondents have violated Section 9003 of RCRA, 42 U.S.C. § 6991b,

and 40 CFR §280.45 on two separate occasions.

COUNT 1V: Failure to Provide a Spill or Querfill Prevention System for a New Tank
System

50.Paragraphs 1 through 49, above, are incorporated herein by this reference as if
they were set forth here in their entirety.

51. 40 CFR §280.20(c) requires, among other things, that owners and operators of
new tank systems (i.e., those tank systems installed after December 22, 1988 per
40 CFR §280.12) use spill prevention equipment that will prevent a release of
product to the eﬁvironment when the transfer hose is detached from the fill pipe.

52. During the June 23, 2009 inspection, the inspectors observed that the spill
8




bucket for part of the compartmentalized tank was damaged and needed to be
repaired or replaced.

53. To date, Respondents have failed to provide to EPA any documentation or
evidence that the spill bucket at the Facility has been repaired.

54. Therefore, commencing since at least on or about June 23, 2009 and continuing
through to the present, Respondents have violated and continue to violate

Section 9003 of RCRA, 42 U.S.C. § 6991b, and 40 CFR §280.20(c).

COUNT V: Failure to Provide Cathodic Protection for Metal Piping

55. Paragraphs 1 through 54, above, are incorporated herein by this reference as if
they were set forth here in their entirety.

56.40 CFR §280.20(b)(2) requires that, for new tank systems, the piping that
routinely contains regulated substances and is in contact with the ground be
properly designed constructed and protected from corrosion in accordance with a
code of practice developed by a nationally recognized association or independent
testing laboratory.

57. During the June 23, 2009 inspection, the inspectors observed that the turbine
sump for part of the compartmentalized UST system contained 21 inches of
standing water. The inspectors observed that the metal connector piping in the
sump had had corrosion.

58.Respondents provided documentation to EPA demonstrating that standing water
in the turbine sump for part of the compartmentalized UST system had been
removed as of at least October 1, 2009.

59.Therefore, from at least on or about June 23, 2009 through to on or about
October 1, 2009, Respondents violated Section 9003 of RCRA, 42 U.S.C. § 6991b,
and 40 CFR §280.20(b)(2).




D.  CIVIL PENALTY
60. Section 9006(d)(2) of RCRA, 42 USC §6991e(d)(2), as adjusted by the Debt

Collection Improvement Act of 1996, see 69 Fed. Reg. 7121 (Feb. 13, 2004) and 74
Fed. Reg. 75340 (Dec. 11, 2008), authorizes a civil penalty of up to ELEVEN
THOUSAND DOLLARS ($11,000) per day for violations of any requirement or
standard promulgated by EPA under Section 9003 of Subtitle I of RCRA, 42
U.S.C. §6991b, occurring after March 15, 2004 through January 12, 2009 and up
to SIXTEEN THOUSAND DOLLARS ($16,000) per day for violations of any such
requirement or standard occurring after January 12, 2009. Therefore,
Complainant requests that the Administrator assess a civil penalty against
Respondents of up to $11,000 per day, as appropriate, for each day during which
a violation cited in the above-listed Counts occurred or continued through
January 12, 2009 and up to $16,000 per day, as appropriate, for each day during
which a violation cited in the above-listed Counts occurred or continued after

January 12, 2004.

Count I - Failure tg Maintain Records Demonstrating That Annual Line Tightness
Tests Were Conducted or Monthly Monitoring on Pressurized Piping Was Performed

61. This violation caused a situation resulting in a substantial adverse effect on the
regulatory program. The Respondents deviated from the requirements of the
regulation or statute to such an extent that there is substantial noncompliance.

62.The violation occurred on at least two separate occasions: May 21, 2008 and June
23, 2009. . Thus, the maximum penalty for the first occurrence of the violation,
which happened on or about May 21, 2008, should be assessed at up to $11,000
per day. The maximum penalty for the second occurrence of the viclation, which

happened on or about June 23, 2009, should be assessed at up to $16,000 per
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day.

Count IT - Failure to Maintain Records Demonstrating Performance of Annual
Maintenance of Leak Detection for Piping

63. This violation caused a situation resulting in a substantial adverse effect on the
regulatory program. The Respondents deviated from the requirements of the
regulation or statute to such an extent that there is substantial noncompliance.

64.The violation occurred on at least two separate occasions: May 21, 2008 and June
23, 2009. Thus, the maximum penalty for the first occurrence of the violation,
which happened on or about May 21, 2008, should be assessed at up to $11,000
per day. The maximum penalty for the second occurrence of the violation, which
happened on or about June 23, 2009, should be assessed at up to $16,000 per

day.

Count III - Failure to Maintain Records Regarding Performance of Calibration for or
Maintenance of Automatic Tank Gauge

65. This violation caused a situation resulting in a substantial adverse effect on the
regulatory program. The Respondents deviated from the requirements of the
regulation or statute to such an extent that there is substantial noncompliance.

66.The violation occurred on at least two separate occasions: May 21, 2008 and June
23, 2009. Thus, the maximum penalty for the first occurrence of the viclation,
which happened on or about May 21, 2008, should be assessed at up to $11,000
per day. The maximum penalty for the second occurrence of the violation, which
happened on or about June 23, 2009, should be assessed at up to $16,000 per

day.




Count IV - Failure to Provide a Spill or Overfill Prevention System for a New Tank
System
67. This violation caused a situation resulting in a substantial or continuing risk to
human health and the environment and had a substantial adverse effect on the
regulatory program. The Respondents deviated from the requirements of the
regulation or statute to such an extent that there is substantial noncompliance.
68.The violation occurred from on or about June 23, 2009 through the present and,

thus, the maximum penalty should be assessed at up to $16,000 per day.

Count V - Failure to Provide Cathodic Protection for Metal Piping

69. This violation caused a situation resulting in a substantial or continuing risk to
human health and the environment and had a substantial adverse effect on the
regulatory program. The Respondents significantly deviated from the
requirement of the regulation or statute, but to some extent has implemented the
requirement as intended.

70. The violation occurred from at least on or about June 23, 2009 through on or
about October 1, 2009. Thus, the maximum penalty should be assessed at up to

$16,000 per day.

II. COMPLIANCE ORDER

71. Stop All Non-Compliant UST Activities. Respondents shall immediately

stop all UST-related activities except those in compliance with Sections 9001 et
seq. of RCRA, 42 U.S5.C. §§6991 et seq.; and 40 CFR Part 280.
72, Specifically, Respondents shall provide evidence of a return to compliance with

respect to the repair of the spill bucket at the Facility.
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73. Respondents shall send evidence documenting its compliance with this Order
within 30 days of the date this Compliance Order becomes effective by email, fax,
hand delivery, overnight express or certified mail to:

LaDonna Thomas (WST-8)

Waste Management Division

U.S. Environmental Protection Agency - Region IX
75 Hawthorne Street

San Francisco, CA 94105

74.1n the event Respondents are unable to complete a specific compliance action
identified in this Order prior to the deadline provided in the Order, Respondents
may request a one-time extension, not to exceed thirty (30) days, for that activity.
At the time of the request, Respondents shall submit a description of the work
that requires the extension, provide a detailed justification for the extension,
including an explanation why Respondents are or were unable to complete the
action in a timely manner, and a schedule for completion of the action. Any
request for extension shall be filed as early as practicable, but in no event later
than fifteen (15) days prior to the deadline provided in the Order. Whether or not

to grant the extension shall be within Complainant's discretion.

III. NOTICE OF RIGHT TO REQUEST A HEARING

A. PUBLIC HEARING

75. In accordance with Section 9oo6(b) of RCRA, 42 U.S.C. § 6991e(b), the
Compliance Order set forth herein shall become final unless Respondents file an

Answer and a request for public hearing in writing no later than thirty (30) days
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after the Effective Date of this Complaint with the Regional Hearing Clerk,
United States Environmental Protection Agency, Region IX, 75 Hawthorne St.,
San Francisco, California 94105. A copy of the Answer and request for hearing
and copies of all other documents relating to these proceedings filed with the
Regional Hearing Clerk should be sent to Mimi Newton (ORC-3), Assistant

Regional Counsel, at the same address.

76. The Answer must clearly and directly admit, deny or explain each of the factual

77-

allegations contained in the Complaint with regard to which Respondent has any
knowledge. A failure to admit, deny or explain any material fact or allegation
contained in this Complaint will constitute an admission of the allegation. Where
Respondents have no knowledge of a particular factual allegation and so state,
the allegation is deemed denied. The Answer must also state (1) the
circumstances or arguments which are alleged to constitute the grounds of
defense, (2) the facts which Respondents intend to place at issue, (3) the basis for
opposing any proposed relief, and (4) whether a hearing is requested.

If Respondents fail to file a written Answer within thirty (30) days of the
Effective Date of this Complaint, Respondents may be found in default. Either of
the Respondent’s default will constitute an admission of all facts alleged in the

Complaint and a waiver of that Respondent’s right to a hearing.

78. If Respondents request a public hearing, it will be held in a location determined

in accordance with the Consolidated Rules of Practice Governing the
Administrative Assessment of Civil Penalties, Issuance of Compliance or

Corrective Action Orders, and the Revocation/Termination or Suspension of
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Permits, 40 C.F.R. Part 22, a copy of which accompanies the Complaint. The
hearing will be conducted in accordance with the provisions of the Administrative
Procedure Act, 5 U.S.C. § 552 et seq., and 40 C.F.R. Part 22. Respondents may
request a hearing on any material fact alleged in the Complaint, or on the

appropriateness of any proposed penalty, compliance or corrective action order.

79. Pursuant to 40 C.F.R. § 22.7(c) of the Consolidated Rules of Practice, where a

pleading or document is served by first class mail or commercial delivery service,
but not by overnight or same-day service, five (5) days shall be added to the time
allowed by these rules for the filing of a responsive pleading or document.

INFORMAL SETTLEMENT

80. Whether or not Respondents request a hearing, Respondents may confer

81,

informally with EPA to discuss the alleged facts, violations and amount of the
penalty. An informal conference does not, however, affect Respondents’
obligations to file written Answers within thirty (30) days of the Effective Date of
the Complaint. The informal conference procedure may be pursued
simultaneously with the adjudicatory hearing procedure.

In addition to the compliance deadline set forth in the Order above, any
settlement reached as a result of an informal conference will be embodied in a
written Consent Agreement and Final Order. The issuance of the Consent
Agreement and Final Order will constitute waiver of the settling Respondent’s

right to a hearing on any matter to which that Respondent stipulated.

82. If a settlement cannot be reached through an informal conference, the filing of a

written Answer within thirty (30) days of the Effective Date of this Complaint will
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preserve the Respondents’ respective rights to a hearing.

83. EPA encourages all parties against whom a penalty is proposed to explore the
possibility of settlement. To request an informal conference, Respondents should
contact Mimi Newton, ORC-3, Assistant Regional Counsel, Office of Regional

Counsel, at the above address, telephone number (415) 972-3941.

IV. EFFECTIVE DATE

84. This proceeding is initiated by the filing of this Complaint with the Regional
Hearing Clerk. For calculation of time frames provided herein, the “Effective
Date” of this Complaint is the date of Service. Service is complete when the
return mail receipt is signed by the Respondents or a duly authorized
representative of the Respondents, in accordance with the provisions of 40 C.F.R.

§8 22 5(b) and 22.7(c).

JUN2 1 2010

/ /gf\
Date Jeff Scott / 4 / /)

Director
Waste Management Division




CERTIFICATE OF SERVICE
I hereby certify that the original of the foregoing Determination of Violation,
Compliance Order, and Notice of Right to Request a Hearing was filed with the Regional
Hearing Clerk, Region IX, and that a copy was sent, along with a copy of 40 CFR Part 22
Consolidated Rules of Practice Governing the Administrative Assessment of Civil
Penalties and the Revocation or Suspension of Permits, certified mail, return receipt
requested, to:

Certified Mail No.: 7000-1670-0009-3122-4451

Mr. Samuel 1barra Rodriquez
4811 East Sunrise Drive
Tucson, Arizona 85718

wlarlio CTM

Date FQL; RHQ. , STEVEN ARMSEY
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This document provides guidance to U.S. Environmental Protection Agency {EPA) Regional Offices on calcuiating

civil penalties against owner/operators of underground starage tanks (USTs) who are in violation of the UST
technical standards and financial responsibility regulations. The methodoclogy described in this guldance seeks to
ensure that UST civil penalties, which can be as high as $10,000 for each tank for each day of violation, are
assessed in a fair and consistent manner, and that such penalties serve to deter potential violators and assist in
achieving compliance. .

This penalty document is part of a series of enforcement documents which includes: (1) the Agency's UST/LUST
Enforcement Procedures Guidance Manual {OSWER Directive 9610.11, July 1990), which provides guidance
to U.S. EPA Regional personnel on taking enforcement actions against violatlons of the UST technical
requirements; and (2) the draft "Interim Enforcement Response Strategy for Violations of UST Financial
Responsibility Requirements," which provides guidance on taking enforcement actions against violations of the
financial responsibility requirements. Although these enforcement documents are intended primarily for U.S. EPA
Regional enforcement staff, State and focal UST implementing agencies may find it useful to adapt some of the
concepts and methodologies for their own UST enforcement programs,

This chapter briefly describes the U.S. EPA's authorities for taking enforcement action and assessing civil
penalties. It also provides an overview of the enforcement actlons that may be taken in response to UST
violations, and indicates how the assessment of penalties fits into the enforcement framework.

QOSWER DIRECTIVE 9610.12

1.1 .S, EPA PENALTY AUTHORITY

The U.S. EPA's authority for assessing civll penaities for violations of UST regquirements is provided by Subtitle I
of the Resource Conservation and Recovery Act (RCRA). Under the Hazardous and Solid Waste Amendments of
1984, Congress added Subtitle I to RCRA in response to the growing environmental and health problems created
by releases from USTs. The statutory framework for the national UST program is set forth in Sections 9002
through 9004 of Subtitle I.

Under Section 9006 of Subtitie I, EPA is authorized to take enforcement actions and assess penaities agalnst
violators of requirements promulgated under Subtitie I, Including technical standards and financial responsibility
requirements. {(Footnote 1) In particular, Section 9006(a} provides the authorlty to issue administrative orders
requiring compliance within a reasonable specified time perlod. All such orders will be processed within the
Agency according to the Consclidated Rules of Practice (CROP). (Footnote 2) Pursuant to Section 9006(d), a
Section 9006 compliance order may assess a civil penalty, provided that the penalty does not exceed $10,000
for each tank for each day of violation of the technical standards and financial responsibillty rules, (Footnote 3)
This docurnent presents guidance for determining the appropriate civil penalty amount for an administrative
complaint and order, and discusses use of penalties in field citations.

In addition to administrative enforcement actions, EPA may initiate judicial enforcement actions under Section
9006 to compel compliance with Subtitle I's statutory and reguiatory requirements. EPA's judicial enforcement
actions are processed through Federal courts and are reserved for violatlons of administrative orders. Under such
actions, EPA is authorized to seek judiclal penalties of up to $25,000 for each day of continued noncompliance
with an administrative order issued under Sectlon 9006 or a corrective action order issued under Section 9003.
In these cases, Agency personnel should seek the maximum penalty. {Footnote 4)

OSWER DIRECTIVE 9610.12

1.2 OVERVIEW OF THE UST ENFORCEMENT PROCESS

The UST/LUST Enforcement Procedures Guidance Manual (OSWER Directive 9610.11, July 1990) describes
the range of enforcement actions that may be taken in response to an UST violation. These enforcement options
vary from inltial responses, such as warning letters or notices of violation (NQOVs), which encourage compliance,
to more stringent actions, such as administrative orders and judicial injunctions, which cormpel compliance and, if
appropriate, penalize violators. Exhibit 1 presents the various enforcement actlons that may be taken once a
violation of an UST requirement is identified. In general, enforcement personnel will take the least costly
enforcement action that appears necessary to achieve compliance and create a strong deterrent, and will
escalate the severity of the enforcement response if the initial action fails.

NOTE: Exhibit 1 is a flowchart: "Overview of Enforcement Response Qptions”. This exhibit fife
cohtains a GIF Image that is 29,203 bytes. View Exhibit 1.
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As shown In Exhiblt 1, there are two approaches to taking enforcement actions. Under the “traditional™ approach,
enforcement personne! may initially respond to a discovered violation by issuing a warning letter or NOV to
inform the owner/operator of the violation, explain what actions need to be taken, and indicate possible
consequences if the owner/operator fails to achieve compliance. If necessary, enforcement personnel may then
meet with the owner/operator to negotiate an agreed-upon course of actlon for the owner/operator to follow to
achieve compliance. However, for recalcitrant violators, or where violations pose a threat to human health and
the environment, enforcement personnel will typically issue administrative complaints or take judiclal actlon. To
provide a deterrent effect, an administrative complaint may include an initial penalty target figure. Upon recelpt
of the complaint, a viclator may pay the penalty specified, request an informal settlement conference, and/or
request an administrative hearing. Regardless of the violator's response, the outcome generally will be a final
penalty that the violator must pay or else face judicial prosecution. Exhibit 1 shows where the target and final
penalties appear in the enforcement process.

As an alternative to the traditional approach, enforcement perscnnel may initiate an enforcement response using
field citations {see Chapter 5). Field citatlons, similar to traffic tickets, are modified compliance orders issued by
inspectors on-site at a facility when violatlons are discovered. However, the use of field citations is generally
limited to first-time violators when compliance is expected and when the violation does not pose an immediate
threat to human health and the environment. A typical field citation wilt not only require that the violator take
actions to achieve compliance, but will also assess a pre-established, non-negotiable penalty. This penalty is
usually fairly low (e.g., $100) to encourage prompt payment and response. In paylng the citation penalty, the
violator gives up the right to appeal and consents to the requirements specified; thus, the citation is analogous
to the final penalty that results from settlement negotiations. This alternative path to arriving at a penalty is also
shown in Exhibit 1. If the owner/operator fails to respond to the field citation, enforcement personnel may resort
to enforcement actions under the traditional approach or may initiate judiclal actions.

Under the UST program's franchise approach, States wlll undertake most of the enforcement actions. However,
in certain cases (e.g., where an owner/operator is particularly recalcitrant or the State lacks sufficlent
enforcement authority), Federal assistance may be needed. In such cases, the Regional office may omit initial,
informal responses and proceed directly with administrative or judicial actions. However, U.S. EPA enforcement
also may be needed at the beginning of an enforcement case in certain circumstances (e.g., in States without
active enforcement programs or on Indian Lands). In such cases, Regional enforcement personnel may begin
with either the traditional responses or may determine that it is appropriate to use field citations.

OSWER DIRECTIVE 9610.12

1.3 UST PENALTY ASSESSMENT FRAMEWORK

This document provides guidance on calculating penalties to be used in the adminlistrative enforcement actions
described above. Consistent with the U.S. EPA's Policy on Civil Penalties, penalties assessed under this
methodolegy are intended to achieve the following goals: {Footnote 5)

* Encourage timely resolution of environmental problems;

* Support fair and equitable treatment of the reguiated community; and

= Deter potential violators from future violations.

Exhibit 2 provides an overview of the major components used to set penalties at levels that will achieve these
goals. Specifically, to deter the violator from repeating the viclation and to deter other potential violators from
failing to comply, the penalty must place the violator in a worse position economically than if he or she had
complied on time. Such deterrence is achieved by:

1. Removing any significant economic benefit that the viotator may have gained from noncompliance {the
"economic benefit component”}; and

2. Charging an additlonal amoeunt, based on the specific violation and circumstances of the case, to penalize
the violator for not obeying the law (the "gravity-based component").

NOTE: Exhibit 2 is a flowchart: "Process for Assessing UST Civil Penalties™. This exhibit flle contains a
GIF image that is 65,678 bytes. View Exhibit 2.

The procedures for determining the economic benefit component and gravity-based component are discussed in
Chapter 2 and Chapter 3. Furthermore, to support falr and equitable treatment of the regutated community, the
penalty must allow for adjustments to take into account legitimate differences between similar cases. Thus,
under this methodology, the gravity-based component incorporates adjustments that reflect the specific
circumstances of the violation, the violator's background and actions, and the environmental threat posed by the
sltuatlon.

http://www.epa.gov/oust/directiv/od961012.htm 6/15/2010




U.S. EPA Penalty Guidance For Violations of UST Regulations OSWER Directive 9610.... Page 4 of i5 _

The sum of the economic benefit component and the gravity-based component yields the initial penalty target
figure that is assessed in the administrative complaint. (Footnote 6) For each case that involves more than one
vigtation, the Regional case team will need to decide on the number of counts addressed in the complaint. Each
count should be accompanied by an appropriate penalty calculation, and the sum of these penalties will be the
initial penalty target figure assessed in the complaint. Once a complaint is issued, the Agency may enter into
settlement negotiations with the owner/operator to encourage timely resolution of the violation. Such
negotiations provide the owner/operator with the opportunity to present evidence to support downward
adjustments in the penalty. The process of adjusting the penalty during settlement negotiations is addressed in
Chapter 4. The outcome of such negotlations will be the final penalty.

L

For speciftc types of cases, enforcement persennel may issue fleld cltations, which assess penalties while
encouraging a swift return to compliance without a drawn-out appeals process. The use of field citations to
assess penalties is addressed in Chapter 5.

OSWER DIRECTIVE 9610.12

CHAPTER 2. DETERMINING THE ECONOMIC BENEFIT COMPONENT

As explained in the preceding chapter, to ensure that the penalty deters potential violators, the initial penalty
target figure assessed in the complaint must include two fundamental components:
+ Economic Beneflt Component, which removes any significant profit from noncomgpliance; and

* Gravity-Based Component, which imposes an assessment to penalize current and/or past
noncompliance.

This chapter discusses the process for determining the economic benefit component. The gravity-based
component Is discussed in Chapter 3.

OSWER DIRECTIVE 9610.12

2.1 DEFINITION OF ECONOMIC BENEFIT COMPONENT

The economic beneftt component represents the economic advantage that a violator has gained by delaying
capltal and/or non-depreciable costs and by avoiding operational and maintenance costs associated with
compliance. (Footnote 7} The total economic benefit component is based on the benefit from two sources: (1)

avoided costs; and {2} delayed costs. All penalties assessed must include the full economic benefit unless the
benefit is determined to be "incidental” {i.e., less than $100).

Eéanomlc Beneflt Component = Avoided Costs + Delave'd. Coéfs

Avoided costs are the periodic, operatlon and maintenance expenditures that should have been incurred, but .
were not.

Delayed costs are the expenditures that have been deferred by the violation, but will be incurred to achieve
compliance.

The Agency-wide penalty policy prescribes the use of two methods for calculating a violator's economic benefit
from noncompliance:(Footnote 8) (1) the rule-of-thumb approach; and (2} the software program called BEN.
{Footnote 9) The rule-of-thumb approach {described in the sections that follow) should be used for making an
initial estimate of the economic benefit of noncompliance. I the initial estimate is less than $10,000, the rule-of-
thumb calculation may be used as a basis for the economic benefit assessed in the penalty. If, however, the
estimate indicates that the economic benefit is greater than $10,000, the BEN model should be used. The BEN
model should also be used if the violator rejects the rule-of-thumb calculation.

The BEN model, which is accessible by computer from anywhere in the country, uses a financial analysis
technlque known as "discounting” to determine the net present value of economic gains from noncompliance,
BEN determines the economic benefit for an individual violator based on 12 specific factors, or inputs, including
the violator's initial capitat investment, nondepreciable expenditures, and operation and maintenance costs. For
some inputs, such as income tax rate, annual inflation rate, and discount rate, BEN will provide standard values
if the user does not have actual figures. This use of standard values allows for national consistency in
determining economic benefit. Because the majority of UST violations will be associated with an economic benefit
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of less than $10,000, the ruje-of-thumb approach will be used in most cases,

The procedures for calculating the economic benefit of noncompliance using the rule-of-thumb approach are
described below. Because of the fundamental differences between avoided and delayed costs, the process for
determining the economic benefit component will depend on the type of cost involved. The sections that follow
describe methods for calculating each type of cost.

OSWER DIRECTIVE 9610.12

2.2 AVOIDED COSTS

Avoided costs are the operation and maintenance expendltures that are averted by the violator's failure to
comply, These are consldered to be avoided because they will never be incurred even if the violator comes into
compliance. For example, a violator who has failed to maintain product inventory records in the past never will
have to make up for the costs saved, even if he is directed to start maintaining inventory records now. Other
examples of avoided costs include: (1) failure to conduct a required periodic test; (2) failure to obtain financlal
assurance by the phase-in date; and (3) failure to conduct periodic maintenance of equipment. The violator's
benefit from avoided costs is generally expressed as the avoided expenditures plus the interest potentially
earned on the money not spent.,

DETERMINING AVOIDED COSTS

avoided = {Avoided + Avoided x Interest x Number} x (1-marginal)
Costs Expenditures Expenditures of Days Tax Rate
365 Days

Avoided Expenditures are estimated using local, comparable costs.

Interest is the equity discount rate provided in the BEN model {currently 18.1 percent).
Number of Days is from the date of noncompliance to the date of compllance,

365 Days is the number of days in a year,

Marginal Tax Rate is based on corporate tax rates or financial responsibility compliance class.

To determine the value of the interest, compounded annually, the equity discount rate should be used. This
represents the risk-free rate (T-biil) plus the cost of financing for pollution contrel equipment. This rate can be
obtained by calling the EPA Office of Enforcement or by accessing the BEN computer model. (Footnote 10} As of
the beginning of FY91, the equity discount rate was 18.1 percent. When used in the formula, this number should
be expressed as a detimaj and not a percentage {e.g., 0.181, instead of 18.1%).

The marginal tax rate (MTR) used in calculating the avolded costs will vary depending on the size of the
business. Exhibit 3 provides a lIst of appropriate tax rates based on the facility or company's taxable income, As
with the interest rate, this number should be expressed as a decimal, not a percentage (e.g., 0.15 instead of
15%). To determine the taxable income, enforcement staff should contact EPA's National Enforcement
Investigations Center (NEIC) to determine whether the business In violation is listed in the Dun and Bradstreet
Business Information Report data base.(Footnote 11) The data base provides information on the annual incomes
of a large number of companies across the country, including the smaller, "Mom and Pop" businesses. Although
most of the Incomes listed in the data base are those reported to Dun and Bradstreet, the data hase also
includes some estimated incomes for companles that have not reported.

If information on annual income cannot be obtained from NEIC, enforcement staff may use the company's
financial responsibility compliance class as a basis for determining the appropriate marginal tax rate, as follows:

MARGINAL TAX RATES BASED ON FINANCIAL RESPONSIBILITY COMPLIANCE CLASS
Compliance Class® Tax Rate
FR Classes 1 &2 0.34 (34%)
FR Class 3 0.25 (25%) !
FR Class 4 10,15 (15%) .
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&Compliance class is determined as follows: Class 1 - large petroleum marketing firms with 1,000 or more USTs
or any firm with net worth over $20 milllon; Class 2 - farge and medium-sized petroleum marketing firms with
100 to 999 USTs; Class 3 - small petroleum marketing firms with 13 to 99 USTs; and Class 4 - very small
marketing firms with 1 to 12 USTs or less than 100 USTs at one site, all other firms with net worth of less than
$20 million, and municipalities.

In the absence of specific information on the violator's FR compliance class, enforcement staff should assume
that the violator is in FR Class 4 (which will result in the highest penalty).

Exhibit 3

Applicable Tax Rates for Determining Avoided Costs

MARGINAL TAX RATE BASED ON FEDERAL CORPORATE TAX RATES
(from 1989 U.S. Master Tax Guide):

Taxable income over NOT over Tax rate
i0 £50,000 15%
$50,000 $75,000 25%
$75,000 $100,000 34%
$100,000 £335,000 39%*
$335,000  L...... 34%

*an additional 5% tax is applied to income between
$100,000 and $335,000 to phase out the benefits
of the graduated rates in that income range.

The marginal tax rate is applied to each increment of income
specified above (e.g., for an income of $75,000, 15% is applied

to the first $50,000 and 25% to the next $25,000). The wejghted
average tax rates below have been calculated for each 510,000
increment in income to reflect the actual tax burden at each

income level. These values will facilitate the determination of
penalty amounts by eliminating the need to calculate the tax burden
on each increment of marginal taxable income. To find the weighted
tax rate, round the estimated taxable income to the nearest $10,000
and use the tax rate indicated in the tabTe.

WEIGHTED AVERAGE TAX RATES BY INCOME LEVEL**

Taxable Income Tax Taxable Income Tax
not greater than Rate not greater than Rate
$50,000 0.15 $200,000 0.31
$60,000 0.17 $210,000 0.31
$70,000 0.18 $220,000 0.31
$80,000 0.19 $230,000 0.32
$90, 000 0.21 $240,000 0.32
$100, 000 0.22 $250,000 0.32
$110, 000 0.24 $260,000 0.33
$120,000 0.25 $270,000 0.33
$130,000 0.26 $280,000 0.33
$140,000 0.27 1290, 000 0.33
$150,000 0.28 $300,000 0.33
$160,000 0.29 $310,000 0.34
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3170,000 0.29 $320,000 0.34
3180, 000 0.30 $330,000 0.34
3190,000 0.30 $340,000 0.34

**This table inciudes the additional 5% tax
applied to incomes between $100,000 and $335,000.

OSWER DIRECTIVE 9610.12

2.3 DELAYED COSTS

Delayed costs are the capital expenditures and one-time non-depreciable costs that have been deferred because
the violator failed to comply with the requirements. Examples of delayed costs include: (1) failure to install
required equipment, such as cathodic protection; and (2) failure to clean up a spill. These expenditures are
consldered only to be delayed, and not avoided altogether, because the violator will eventually have to incur
these costs to come into compliance. The henefit from delayed costs is generally expressed as only the return on
investment that could have been earned on the money not spent.

DETERMINING DELAYED COSTS

Delayed = Delayed X Interest x Number
costs Expenditures of Days

Defayed Expenditures are estimated using Jocal, comparable costs.

Interest is the equity discount rate provided in the BEN model (currently 18,1 percent).
Number of Days is from the date of noncompliance to the date of compliance.

365 Days is the number of days in a year.

For delayed costs there Is no computation of the tax rate. Although there may be a modest tax consequence for
the violator because of delayed costs, this effect was deemed to be insignificant. Furthermore, such a tax
consequence only would be incurred if the viclation were to span more than one of the violator's tax years,

OSWER DIRECTIVE 9610.12

CHAPTER 3. DETERMINING THE GRAVITY-BASED COMPONENT

The second component of a penalty, and the one that serves to deter potential violators, is the gravity-based
camponent. The purpose of the gravity-based companent is to ensure that violators are economigally
disadvantaged relative to owner/operators of those facilities in compllance, and to penalize current and/or past
noncompliance. The gravity-based component conslsts of four elements:

* Matrix Value (Section 3.1);

* Violator-Specific Adjustments to the Matrlx value (Section 2.2);

* Environmental Sensitivity Multiplier (Section 3.3); and

* Days of Noncompliance Multiplier {Section 3.4}.

The gravity-based component is then added to the economic benefit component to arrive at the initial penalty
target figure assessed in the complaint.

' DETERMINING THE GRAVITY-BASEC COMPONENT

violator- Environmental Days of
Gravity-Based = Matrix x Specific x Sensitivity x Noncompliance
Component value Adjustments Multiplier Multiplier
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Matrix Value is based on potential for harm and deviation from the reguirement.

Violator-Specific Adjustments to the matrix value are based on violator's cooperation, willfulness, history of
noncomptiance, and other factors.

Environmental Sensitivity Muitiplier (ESM) is a value based on the environmental sensitivity associated with
the iocation of the facility.

Days of Noncompliance Multiplier (DNM) is a value based on the number of days of noncompliance.

If the complaint results in settlement negotiations, certain factors used to adjust the matrix value may be re-
assessed during negotiations to determine whether a downward adjustment in the gravity-based component is
appropriate. In general, it is the violator's responsibility to provide evidence in support of reducing the penalty
assessment during the settlement stage {see Chapter 4),

OSWER DIRECTIVE 9610.12

3.1 DETERMINING THE MATRIX VALUE

The first step in determining the gravity-based component is determining the initial matrix value. The matrix
value is based on the following two criteria:

1. Extent of deviation from requirement - An assessment of the extent to which the violation deviates
from the UST statutory or regulatory requirements.

2. Actual or potential harm - An assessment of the likelihood that the viclation could (or did) resuit in
harm to human health or the environment and/or has (or had} an adverse effect on the regulatory
program.

A matrix has been developed in which these two criteria form the axes (Exhibit 4). Three gravity levels apply to
each of these criteria -- major, moderate, and minor -- and form the grid of the matrix. Thus, the matrix has
nine cells, each of which contains a penaity amount. The specific cell to be used in determining the matrix value
is identified by selecting a gravity level for both factors. As a guide to determining the appropriate gravity level,
Appendix A provides a list of selected violations of the Federal UST requirements and the assaciated deviation
from the reguirements and potentlal for harm.

NOTE: Exhibit 4 is a chart: "Matrix Values for Determining the Gravity-Based Component of a
Penalty”. This exhibit file contains a GIF image that Is 30,511 bytes. View Exhibit 4.

Based on the type of violatlon (see Appendix A), penalties wlll be assessed on a per-tank basis if the specific
requirement or violation is clearly associated with one tank (e.g., tank upgrading). If the requirement addresses
the entire facility (e.g., recordkeeping practices), the penalty will be assessed on a per-facility basis. For
regulrements that address piping, the unit of assessment will depend on whether the piping is associated with
one tank or with more than one tank. Appendix A indicates the suggested unit of assessment for specific
violations.

OSWER DIRECTIVE 9610.12

3.1.1 Extent of Deviation from Requirements

The first factor in determining the matrix value is the extent of deviation from the requirements. The categories
for extent of deviatlon from the requirements are the following:
* Major - The violator deviates from the requirements of the regulation or statute to such an extent that
there is substantial noncompliance. An example is installing a bare steel tank without cathodic protection.
* Moderate - The violator significantly deviates from the requirement of the regufation or statute, but to
same extent has implemented the requirement as intended. An example is installing improperly
constructed cathodic protection.
* Minor - The violator deviates slightly from the regulatory or statutory requirements, but most of the

requirements are met. An example is falling to keep every maintenance record on properly constructed
cathodic protection.
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OSWER DIRECTIVE 9610.12

3.1.2 Potential for Harm

The second criterion for determining the matrix value of a violation is the extent to which the owner/operator's
actions resulted in, or were likely to result in, a situation that could cause harm to human health or the
environment. When determining this factor, it is the potential in each situation that is important, not solely
whether the harm has actually occurred. Violators shouid not be rewarded with lower penalties simply because
no harm has occurred. The potentiat extent of this harm, if it were to occur, is addressed by the environmental
sensitivity multiplier, discussed in Section 3.3 of this chapter.

The potential-for-harm factor will also be applied to violations of administrative requirements (e.q.,
recordkeeping and notification requirements} that are integral to the regulatory program. For violations of these
requirements, enforcement personnel should consider the "importance” of the requirement violated. For
example, failure to submit tank notification data may be considered to have significant potential for harm
because the Agency has few other sources of information on the location of USTs. For purpose of this guldance,
the categories for potential for harm are the following:

* Major - The violation causes or may cause a situation resulting in a substantiai or continuing risk to
human health and the environment and/or may have a substantial adverse effect on the regulatory
program. Examples are: (1} improperly installing a fiberglass reinforced plastic tank (because a
catastrophic release may result); or (2} failing to provide adequate release detection by the specified
phase-in date {because without release detection a release may go unnoticed for a lengthy period of time
with detrimental consequences).
Moderate - The violation causes or may cause a situation resulting in a significant risk to human health
and the environment and/or may have a significant adverse effect on the regulatory program. An
example would be installing a tank that fails to meet tank corrosion protection standards (because it
could result in a release, although the use of release detection is expected to minimize the potential for
continuing harm from the refease).
Minor - The viclation causes or may cause a situation resulting in a relatively low risk to human health
and the environment and/or may have a minor adverse effect on the regulatory proegram. An example

would be failing to provide certification of UST installation (assuming that the installation was done
correctly).

OSWER DIRECTIVE 9610.12

3.2 VIOLATOR-SPECIFIC ADJUSTMENTS

In general, adjustments to the matrix value may be made at both the pre-negotiation and settlement stages of
penalty assessment to address the unique facts of each case and to resolve the case quickly. Prlor to settlement
negotiations, enforcement personnel have the discretion to use any relevant Informatlon to adjust the matrix
value upwards or downwards. These adjustments are sotely at the discretion of EPA enforcement personnel.

Specifically, to ensure that penalties are assessed in a fair and consistent manner, and take into account case-
specific differences, enforcement personnel have the option of adjusting the matrix value based on any
information known about the violator's: (1) degree of cooperation or noncooperation; (2) degree of willfulness or
negligence; (3} history of noncompliance; and (4) other unique factors.

VIOLATOR-SPECIFIC ADJUSTMENTS TO THE MATRIX VALUE

_ .Adjustm_ent Féctor o .Range of Percentagé Adjﬁstrnéhf

. Degree of COOpéfétlon/Norﬁ:ooperation Between 50% Increase a.rid.hzs% decré.as.é .
_ b‘eg.ré.é. ;f WIIIfJI"n;s.s or Ne.gligeni:.é. Betwééﬁ SO% .I.ﬁcreas.e andzs% decn.'e.a.'.s.é.
l.-.ii;s.tory of Noncohplian_ce . Up to..SO% increase only

- Other Unique Factars | : Between 50% incfease and 25% decreaﬁé

The sections that follow discuss these four adjustment factors, In addition, the matrix value should be adjusted
to reflect the enviranmental sensitivity and the days of noncompliance, which are discussed in Section 3.3 and

Sectlon 3.4, Subsequent adjustments made during the settlement stage, including adjustments for inability to
pay, are discussed in Chapter 4.
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To ensure that the penalty maintains a deterrent effect, enfercement staff shouid consider adjustments toward
increased penaities in all cases (i.e., make upwards adjustments to the matrix value). It is up to the violater to
present infarmation during settlement that mitigates use of such upward adjustments. However, to ensure that
penalties are calculated fairly and consistently, any upwards adjustment may be made only if the circumstances
of the case warrant such adjustments. Furthermore, for any adjustments made to the matrix value, justification
must be provided on the penalty assessment worksheet (see Appendix B).

OSWER DIRECTIVE 9610.12

3.2.1 Degree of Cooperation/Noncooperation

The first factor that may be considered in adjusting the matrix value is the viotator's cooperation or good faith
efforts in response to enforcement actions. In adjusting for the violator's degree of cooperation or
noncooperation, enforcement staff may consider making upward adjustments by as much as 50 percent and
downward adjustments by as much as 25 percent of the matrix value.

In order to have the matrix value reduced, the owner/operator must demonstrate cooperative behavior by going
beyond what is minimally required to comply with requirements that are closely related to the initial harm
addressed. For example, an owner/operator may indicate a willingness to establish an environmental auditing
program to check compliance at other UST facilities, If appropriate, or may demonstrate efforts to accelerate
compliance with other UST reguiations for which the phase-in deadline has not yet passed. (Footnote 12)
Because compliance with the regulation is expected from the requlated community, no downward adjustment
may be made if the good faith efforts to comply primarily consist of coming into compliance. That is, there
should be no “reward” for doing now what should have been done in the first place. On the other hand, lack of
cooperation with enforcement officials can result in an increase of up to 50 percent of the matrix value,

OSWER DIRECTIVE 9610.12

3.2.2 Degree of Willfulness or Negligence

The second adjustment that may be made to the matrix value is for willfulness or negligence, which takes into
account the owner/operator's culpabillty and intentions In committing the violation. In assessing the degree of
willfulness or negligence, the following factors may be considered:

* How much controi the violator had over events constituting the violation {e.g., whether the violation
could ha}ve been prevented or was beyond the owner/operator's control, as in the case of a natural
disaster};

= The foreseeability of the events constituting the violation;

* Whether the violator made any good faith efforts to comply and/or took reasonable precautions against
the events constituting the violation; and

* Whether the violator knew or should have knoewn of the hazards associated with the conduct; and

* Whether the violator knew of the legal requirement that was violated (resulting in an upward adjustment
only).{Footnote 13)

In certain circumstances, the amount of control that the violator has over how quickly the violation is remedied
also can he relevant. Specifically, if correction of a violation is delayed by factors that the violator clearly can
show were not reasonably foreseeable and out of his or her control, the penalty assigned for the duration of
nencompliance may be reduced (see Section 3.4), although the original penalty for noncompliance should not be.
In assessing the degree of wilifulness, enforcement staff may consider making upward adjustments by as much
as 50 percent and downward adjustments by as much as 25 percent of the matrix value.

OSWER DIRECTIVE 9610.12

3.2.3 Histary of Noncompliance

The third factor to be considered in adjusting the matrix value is the violator's history of noncompliance. Previous
violations of any environmental regulation are usually considered clear evidence that the violator was not
deterred by previous interaction with enforcement staff and enforcement actions. Unless the current violation
was caused by factors entirely out of the control of the violator, prior violations should be taken as an Indication
that the matrix value should be adjusted upwards. When assessing the history of noncompliance, some of the
factors that may be considered are:

* Number of previous violations;
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Seriousness of the previous violations;

Time period over which previous viclations occurred;

Similarity of the previous violations;

Enforcement tools utilized (e.g., whether the owner/operator's previous behavior required use of more
stringent enforcement actions); and

* Violator's response to the previous violation(s} with respect to correction of the problem.

PR T

For purposes of this document, a “prior violation" includes any act or omission for which an accountable
enforcement action has occurred {e.g., an inspection that found a violation, a notice of violation, an
administrative or judicial complaint, or a consent order). A prior violatlon of the same or a related requirement
would constitute a similar violation.

In cases of large corporations that have many divisions and/or subsidiaries, if the same corporation is involved in
the current violation the adjustments for history of noncompliance will apply. In addition, enforcement staff
should be wary of a company that changes operators or shifts responsibility for compliance to different persons
or organizational units as a way of avolding increased penalties. A consistent pattern of noncompliance by
savaral divisions or subsidiaries of a corporation may be found, even though the facilities are at different
locatlons. Again, in these situations, enforcement staff may make only upward adjustments to the matrix value
by as much as 50 percent.

OSWER DIRECTIVE 9610.12

3.2.4 Other Unique Factors

This guidance allows an adjustment for unanticipated factors that may arise on a case-by-case basis. As with the
previous factors, enforcement staff may want to make upward adjustments to the matrix value by as much as 50
percent and downward adjustments by as much as 25 percent for such reasons.

OSWER DIRECTIVE 9610.12

3.3 ENVIRONMENTAL SENSITIVITY MULTIPLIER (ESM)

In addition to the violator-specific adjustments discussed above, enforcement personnel may make a further
adjustment to the matrix value based on potential site-specific impacts that could be caused by the violation.
The envirgnmental sensitivity multiplier takes Into account the adverse environmental effects that the violation
may have had, given the sensitivity of the local area to damage posed by a potential or actual release. This
factor differs from the potential-for-harm factor (discussed in Section 3.1.2) which takes into account the
probability that a release or other harmful action would occur because of the violatlon, The environmental
sensitivity multiplier addressed here looks at the actual or potential impact that such a release, once it did
occur, would have on the local environment and public health.

To calculate the environmental sensitivity multipller, enforcement personnel must first determine the sensitivity
of the environment. For purposes of this document, the environmental sensitivity will be either low, moderate, or
high. Factors to consider in determining the appropriate senslitivity level include:

* Amount of petroleumn or hazardous substance potentially or actually released (e.g., size of the tanks and
number of tanks at the facility that were involved in the violation, as they relate to the potential velume
of materials released};

* Toxiclty of petroleurn or hazardous substance released;

* Potentlal hazards presented by the release or potential release, such as explosions or other human health
hazards;

* Geologic features of the site that may affect the extent of the release and may make remediation
difflcult;

* Actua! or potentialt human or environmental receptors, including:
- Likelihood that release may contaminate a nearby river or stream;
- Nurmber of drinking water wells potentially affected;
- Proximity to environmentally sensitive areas, such as wetlands; and
- Proximity to sensitive popuI‘ations, such as children (e.g., in schools).

* Ecological or aesthetic value to environmentally sensitive areas.

http://www.epa.gov/oust/directiv/iod961012 . htm 6/15/2010
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Thus, a "low" sensitivity value may be given in a case where one tank containing petroleum is located in clay soil
in a semi-residential area where all drinking water is supplied by municipal systems, and where little wildlife is
expected to be affected. A moderate sensitivity value may be given if; several tanks were in viclation; the
geology of the site would allow for some movement of a plume of released substance; and several drinking water
wells could have been affected. A high sensitivity value may be given if: a number of tanks (or very large tanks)
were involved; there were several potential receptors of the released substance through drinking water wells or
contact with contaminated surface water; and the contamination would be difficult to remediate. Each level of
sensitivity is given a correspending muitiplier value, as provided below,

-

DETERMINING THE ENVIRONMENTAL SENSITIVITY MULTIPLIER

Environmental Sensitivity Multiplier (ESM) is based on the potential or actual environmental impact at a
site, and is given a corresponding value as follows:
Environmental

Sensitivity ESM

Low 1.0
Moderate 1.5
High 2.0

OSWER DIRECTIVE 9610.12

3.4 DAYS OF NONCOMPLIANCE MULTIPLIER

The final adjustment that may be made to the matrix value takes into account the number of days of
noncompliance. To determine the amount of the adjustment, locate the days of noncompliance multiplier {or
DNM) in the table below that corresponds to the duration of the violation:

DETERMINING THE DAYS OF NONCOMPLIANCE MULTIPLIER

Days of Noncompliance Mulitiptier {DNM) is based on the number of days of noncompliance.

Days of

Noncompliance " DNM
0-90 1.0
;'91:13'0 R
181-270 2.0
27 1-365 25

Each additional 6 months | _
or fraction thereof add 0.5

The DNM is then multiplied by the adjusted matrix value and environmentat sensitivity multiplier to obtain the
gravity-based component of the penalty, as follows:

DETERMINING THE GRAVITY-BASED COMPONENT

_ _ violator- Environmental Days of
Gravity-Based = Matrix x Specific X Sensitivity x Noncompliance
Component value Adjustments Multiplier Multiplier

The economic benefit component is added to the gravity-based component to form the initial penalty target

figure to be assessed in the complaint, As discussed previcusly, this flgure cannot exceed $10,000 for each tank
for each day of violation,

OSWER DIRECTIVE 9610.12
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CHAPTER 4. SETTLEMENT ADJUSTMENTS

After the initial penalty target flgure has been presented to the potential violator in a complaint, additional
adjustments may be made as part of a settlement compromise. All such adjustments are entirely within the

discretion of Agency personnel, The burden is always on the owner/operator to provide evidence supporting any
. reduction of the penalty.

In respense to a complaint, the owner/operator may request an informal conference and/or a hearing to settle
the penalty and violatlon, The Federal Consolidated Rules of Practice (CROP) procedures for administrative
actions at 40 CFR Part 22 provide for a settlement conference and a right to a public hearing, giving the
owner/operator the opportunity to present data to support a penailty adjustment. At a minimum, enforcement

personnel may consider adjustments based on the four violator-specific adjustment factors discussed In Chapter
3, including:

Degree of cooperation/noncooperation;
Degree of willfulness or negligence;
History of noncompliance; and

Other unique factors.

The settlement adjustment is usually not made to the economic benefit component unless new and better
information about the economic benefits is made avaiiable. The Agency should maintain a record that includes a
statement of the reasons for adjusting the penalty.

In addition to the adjustment factors listed above, and because of the nature of the UST reguiated community,
one factor that commaonly will be discussed during negotiations |s the owner/operator's inability to pay. An
adjustment may need to be made for inability to pay to ensure fair and equitable treatment of the regulated
community. It is important, however, that this reduction not allow the regulated community to regard violations
of environmental requirements as a way to save money. Furthermore, a penalty should not be reduced when a
violator refuses te correct a violation, has a history of noncompliance, or in cases with egregious violations (e.q.,
failure to abate a release that is contaminating drinking-water supplies).

The Agency should assume that the owner/operator is able to pay unless the owner/operator demonstrates
otherwise. The inability to pay adjustment should be based on the amount of the initial penalty target figure and
the financial condition of the business, but it is the owner/operator's responsibillty to provide evidence of inabillty
to pay. The owner/operator may provide evidence, such as tax returns, to document his or her claims. In cases
when the owner/operator fails to demonstrate inability to pay, the Agency should determine whether the
owner/operator is unwilling to pay, in which case no adjustments to the Inltial penalty target figure should be
made. In cases where the owner/operator can successfully demonstrate; (1} that the company is unable to pay;
or {2) that payment of all or a portion of the penalty will preclude the viclator from achieving compliance, the
following options may be considered:

* An installment payment plan with interest;

* A delayed payment schedule with Interest;

* An in-kind mltlgation activity performed by the owner/operator;

* An environmental auditing program implemented by the owner/operator; or
* Reduction of up to 80 percent of the gravity-based component.

A reduction of the gravity-based component should be considered only after determining that the other four
options are not feasible.{Footnote 14)

In order to evaluate a violator's claim regarding Inability te pay, two sources of information are available to
determine the likellhood that a company can afford to pay a certaln civil penalty:

National Enforcement Investigation Center (NEIC). The NEIC of EPA's Office of Enforcement has developed
the Superfund Financiat Assessment System that can determine a company's abillty to pay. For publicly owned
companies, specific financial data is available from NEIC. If investigating a private company, enforcement staff
can report financial data to NEIC and it will be keyed into NEIC's computerized economic computer model for
analysis.(Footnote 15)

ABEL. EPA’s Office of Enforcement developed the "ABEL" model as part of an ongoing effort to evaluate the
financial health of firms inveolved in enforcement proceedings. The ABEL model has been used by EPA, Regions,
and States to evaluate a firm's claim regarding inability to pay based on 21 inputs gathered from the company's
Federal income tax returns from the previous 3 years. Enforcement staff may access ABEL by computer dial-up
on a personal computer with a modem and an ABEL user ID number. {Footnote 16) In addition, QUST has
developed a PC-based model cafled ABELPRO which is a simplified version of ABEL that is run on a PC using a
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LOTUS spreadsheet or Macintosh Excel.(Footnote 17}

OSWER DIRECTIVE 9610.12 |

CHAPTER 5. USE OF FIELD CITATIONS
[Reserved]

The Office of Underground Storage Tanks (OUST) has been exploring the use of field citations as an alternative

means of assessing civil penalties and obtaining compliance with UST reguirements. Once the manner in which

field citatlons will be used in the Federal UST program has been determined, this policy will be revised to reflect
how field citations fit into the UST penaity policy.

OSWER DIRECTIVE 9610.12

FOOTNOTES

Footnote #1: These are contained in {wo separate rules: the UST Technical Standards Rule, 40 CFR Part 280,
Subparts A through G (promulgated September 23, 1988} and the UST Financial Responsibillty Rule, 40 CFR Part
280, Subpart H {promulgated Qctober 26, 1988) Back to Text

Footnote #2: 40 CFR Part 22, “The Consolldated Rules of Practice Governing the Administrative Assessment of
Civil Penalties and the Revocation or Suspension of Permits.” The CROP was extended to cover administrative
enforcement actions under Section 9006 (see 53 FR 5373 February 24, 1988) Back to Text

ettt - . . s

Foolnote #3: This $10,000 limit also applres to violations of the Interim Prohibition provis:ons and any

requirement of an approved State program, For violations of the May 1985 (statutory) notification requirements,
the penalty may not exceed $10 000 for each tank Back to Text

Footnote #4: This guidance is in no way intended to limif the penalty amounts sought in civll jud|c|al actions. In
settling judicial cases, however, the Agency may use the narrative penalty assessment criteria set forth in this

guidance to determine or justify the penalty amount that the Agency agrees to accept in settlement. Back to
Text

Footnote £5: The "EPA POllCY on Civil Penaltles" (EPA General Enforcement Polrcy #GM-21, February 1984) and
the "Framework for Statute-Specific Approaches to Penalty Assessment” {EPA General Enforcement Policy #GM-

22, February 1984) establish a consistent Agency-wide approach to the assessment of clvil penalties. Back to
Text

Footnote #6: However, it should be remembered that the sum of the gravity-based component plus the
economic benefit component cannot be greater than the statutory maximum of $10,000 for each tank for each
day of violation of the technical standards and financial responsibllity regulataons Back to Text

Footnote #7: This policy does not outline a methodology for the recovery, as a measure of economic benefit, of
profits proximately attributable to illegal or non-compliant activities. Because the Federal UST regulations do not
include a permitting process, the Agency is not presently aware of situations where such profits would be
realized, or where we would expect to seek recovery of such profits as a measure of economic benefit in the
Federal UST program. Should EPA determine that the recovery of such profits is appropriate in a particular case,

the Agency will calculate such profits in a manner consistent with the RCRA Civil Penalty Policy (October 1990).
Back to Text

Footnote #8: Revised guldehnes for calculatlng the economic benefit from noncompliance are incorporated into
a memorandum from Courtney Price {(Assistant Administrator for Enforcement and Compliance Monitoring)
entitled, "Guidance for Calculating the Economic Benefit of Noncompliance for a Civil Penalty

Assessment" (November 5, 1984) Back to Text

Footnote #9: For information, contact the BEN/ABEL Coordinator in the Office of Enforcement at the U.S, EPA
Headquarters by phomng (202) 475 6777 or FTS 475-6777. Back to Text

Footnote #£10: To obtarn the equlty discount rate from the Office of Enforcement, or to access BEN, call the
BEN}ABEL coordinator at (202) 475-6777 or FTS 475-6777. Back to Text
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Footnote #11: For information from the Dun and Bradstreet data base call NEIC at (303) 236-3219 or FTS 8-
776-3219. Using information on the violator's name and location (city and State), NEIC staff can search the data
base for information on the company's annual income. Back to Text

Footnote #12: For information on establishing environmental auditing programs, see "EPA Policy on the
Inclusion of Environmental Auditing Provisions in Enforcement Settlements,” U.S, EPA, Office of Enforcement and
Compliance Monitoring, November 1986. Back to Text

Footnote #13: Lack of knowledge of the legal requirements may not be used as a basis to reduce the matrix
value. Rather, informed violation of the law should serve to increase the matrix value. Back to Text

Footnote #14: The Agency is currently developing cross-media guidance on environmental rmitigation projects
which, when final, will supersede the “Alternative Payments” section of the Agency's February 16, 1984 penalty
policy (#GM-22). Until the revised Agency guidance is finalized, the Agency's 1984 penalty policy should be
consulted for additional guidance. Back to Text

Footnote #15: For further information, contact the NEIC at (303) 236-5100 or FTS 8-776-5100. Back to Text

Footnote #16: To obtain the ABEL User's Manual and user ID numbers for computer hookup, contact the
BEN/ABEL Coordinator at the U.S. EPA Headquarters, by phoning {202) 475-6777 or FTS 475-6777. Back to Text

Footnote #17; For information, contact the appropriate Regional Desk Officer at U.S. EPA Headquarters' Office
of Underground Storage Tanks. Back to Text

APPENDICES
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APPENDIX A

Matrix Values for Selected Violations of Federal Underground Storage Tank Regulations

Subpart 8--UST Sstems: Design, Construction, Installation, and Notification
Subpart C--General Qperating Requirements

Subpart D--Release Detection

Subpart E--Release Reporting, Investigation, and Confirmation

Subpart F--Release Response and Correctlve Action

Subpatt G--Out-of-Service UST Systems and Closure

Subpart H--Financial Responsibility
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APPENDIX B

UST Penalty Computation Worksheet
OSWER DIRECTIVE 9610.12

APPENDIX C
UST Penalty Computation Examptles (PDF) (3 ;1 1.3ME, About PDF}

http://www.epa.gov/oust/directiv/od961012.htm 6/15/2010




Appendix A Matrix Values for Selected Violations of Federal Underground Storage Tank... Page 1 of |

Pl A ovivew 2 pd oV oust dn ety /annal ol hum

Lasrupdated on Tussday, July 21, 2009
Underground Storage Tanks

You are here: EPA Home  OSWER  Underground Storage Tanks  UST-Related Policy
Directives  Appendix A Matnix Values for Selecled Wiolalions of Federal Underground Storage
Tank Regulations OSWER Directive 9610.12 U.S. FPA Penalty Guidance For Viclations ol UST
Regulalions Navemnber 14, 1990

Appendix A Matrix Values for Selected Violations
of Federal Underground Storage Tank
Regulations OSWER Directive 9610.12 U.S. EPA
Penalty Guidance For Violations of UST
Requlations November 14, 1990

APPENDIX A

Matrix Values for Selected Violations of
Federal Underground Storage Tank Regulations

SELECTED VIOLATIONS OF FEDERAL UNDERGROUND STORAGE TANK
REGULATIONS

Subpart B--UST Systems: Design, Construction, Installation, and Notification
Subpart C--General Operating Requirements

Subpart D--Release Detection

Subpart E--Release Reporting, Investigation, and Confirmation

Subpart F--Release Response and Corrective Action

Subpart G--Out-of-Service UST Systems and Closure

Subpart H--Financial Responsibility
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Underground Storage Tanks

UST-Related Policy

Subpart B--UST Systems: Design, Construction,
Installation, and Notification: Appendix A Matrix
Values for Selected Violations of Federal
Underground Storage Tank Regulations OSWER
Directive 9610.12 U.S. EPA Penalty Guidance For

Violations of UST Requlations

Matrix Values for Selected Violations of

Federal Underground Storage Tank Regulations

SUBPART B -- UST SYSTEMS: DESIGN, CONSTRUCTION, INSTALLATION, AND

NOTIFICATION

NOTE: This list of selected violations is NOT intended to be exhaustive
and, therefore, may not include all possible violations

§280.20 Performance standards for new UST systems

: Regulatory
Citation

§280.20(a)
m

§280.20(a)
(2)

§280.20(a)

(2)()

___5256;20@)__

{(2)(ii)

§280.20(a)
{2} (iii)

' §280,20(a)
{2)(iv)

§280.20(2)

Violation

Installation of an improperly
- constructed fiberglass-
‘reinforced plastic tank

Installation of an improperly

‘ designed and constructed

metal tank that fails to meet
corrosion protection

standards
“Installation of a metal tank
- with unsuitable dielectric
" coating
- Installation of an improperly
- designed cathodic protection

system for a metal tank

Improper Instaliation of
cathodic protection system
for a metal tank

. Improper operation and
maintenance of tank cathodic

protection system

Installation of an Improperty

http://www.epa.gov/oust/directiv/apab1012.htm

Unit
Assess-
ment?

(T)

(T)

(M)

(T

(M)

(T)

Deviation

from

Requirement

Major

Major

Major

Potential
for Harm

Major

. Moderate

Moderate :

Moderate

Moderate

Major

. Moderate
. Moderate

. Moderate

- Matrix
- Value

© $1500

$750
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(3 constructed steel-fiberglass- .
: reinforced-plastic tank (T) Major Moderate  $750
- §280.20(b) Installation of Improperly
(1) constructed fiberglass- (P} Major Major $1500
reinforced plastic piping
§280.20(b) Failure to provide any :
(2) cathodic protection for metal (P) Major Moderate  $750
p|p|ng :
§280.20(b)  Installation of piping with | . Q
(2)(|) unsu;table dle!ectrlc coatlng (M) Major Moderate : $750
§280. 20(b) Installatlon of improperly : j
(2)(ii) designed cathodic protection (P) Moderate  Moderate - $500
for metal piping f :
§280.20(b) Improper installation of ; ' :
(2){iii) cathedic pretection system (P) Moderate Moderate  $500
: for plplng ; :
§280.20(b) : Improper operatron and
(2)iv) maintenance of cathodic . '
protection system for metal (F) Major Moderate  $750
plplng
§280.20(c)  Failure to install any Spl|| . : S
(1) prevention system (M Major - Major $1500
§280.20(c) Installatlon of madequate
(1)(i) spill prevention equipment in {T) Major Major $1500
: a new tank
1 §280.20(c) Failure to install any overfill . . '
(1) prevention system (M Major Moderate - $750
§280.20(c) Installation of inadequate : :
(1)) overfill prevention equipment {T) Major " Moderate  $750
' ina new tank : :
§280.20(d) Fallure to mstall tank in see
- accordance with accepted (T) Varies? Varies2 .
codes and standards matrix
§280.20(d) Failure to mstail plplng in ceo
“accordance with accepted (P) Varies? Varies? - -
codes and standards r - matrix |
§280.20(e) Fallure to provrde any
certification of UST (F) Moderate Minor $100
mstallation
" §280.20(e) Failure to prowde complete
(1)-(6) certification of UST (F) Minor Minor $50
: mstallatlon
280 21 Upgradmg of exustlng UST systems
_ Unit Devlatmn |
5 R%?tl;ltalgzry : Violation Assess- from rotentlal Matrix
\_ ment! Requurement or Harm Value
5280-21(0)  Faiture to meet all tank (T) Major Major  $1500
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upgrade standards

Improper Installation of
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- $1500
$750

$750

: $1500
$100
$750

$750

. $1500
$750
' $1500 °

$750

~Matrix
- Value -

 $1500

interior lining for tank (M Major Major
(1)) upgrade requirements
Failure to meet Interior lining °
1 §280.21(b) Inspection requirements for (T) Major Moderate
(1)) tank upgrade
Failure to ensure that tank is - f
: §280.21(b)  structurally sound before (T Major " Moderate
(2)(i) installing cathodic protection :
f Failure to provide any
' §280.21(b)  monthly monitoring of . .
{(2)(ii) cathodic protection for tank (T/F) Major Major
: upgrade requirement
Failure to provide continuous
§280.21(b monthly monitoring of .
()1 ) cathodic protection for tank (T/F) Moderate Minor
: upgrade reguirement
Failure to meet tightness test
§280.21(b) requirements for a tank .
(2)(i) ( upgraded with cathodic (a7F) Major Moderate
protection '
Failure to meet requirements _
' §280.21(b)  for testing for corrosion holes : . :
(2)(iv) . for a tank upgraded with - am Major - Moderate
: - cathodic protection _ :
Failure to install any cathodic
' §280.21(c) protection for metal piping (P Major Major
_ upgrade requirements .
: _Failure to meet tightness test : .
§280.21(c) requirements for cathodically :  (P) Major ~ Moderate .
: . protected metal piping :
- §280,21(d)  Failure to provide spill
prevention system for an (T) Major Major
: . existing tank
1 §280.21(d)<  Failure to provide overfill : 5
prevention system for an m Major . Moderate
existing tank : :
280.22 Notification requirements
= Unit Deviation
. Regulatory - Assess- from : Potential
. Citation Violation ment! Requirement. for Harm
'§280.22(a)  Failure to notify state or local
agency within 30 days of . .
bringing an UST system into M Major Major
use
- §280.22(a)
: " Failure to notify designated
hetp://www.epa.gov/oust/directiv/apabl012 htm

6/15/2010




Subpart B--UST Systems: Design, Construction, Installation, and Notification: Appendix ...

state or local agency of

existing tank M
§280.22{c)  Failure to identify on the
; : submitted notification form (F)

all known tanks at that site

. §280.22(c) Failure to submit a separate

: notification form for all
notified tanks that are (F)
located at a separate place
of operation

§280.22(e)- Failure to provide complete

(f) certification of all £
requirements on the (F)
notification form

§280.22(g) . Failure to inform tank
" purchaser of notification (M
“requirements

Major

Major

Major

Moderate

Major

Major

Moderate :

Minor

Minor

Major

Page 4 of 4

$1500

$750

$200

$100

$1500

lUnit assessment refers to whether the penalty should be applied per tank (T) or facility (F).
Where the violation applies to piping (P}, the assessment will depend on whether the piping

is associated with one tank or more than one tank.

2Deviation from requirement and potential for harm will vary depending upon the specific

code or standard violation.

[ Appendix A -- Directive 9610.12 ]
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Subpart C--General Operating Requirements:
Appendix A Matrix Values for Selected Violations
of Federal Underground Storage Tank
Regulations OSWER Directive 9610.12 U.S. EPA
Penalty Guidance For Violations of UST
Requlations

Matrix Values for Selected Violations of
Federal Underground Storage Tank Regulations
SUBPART C «- GENERAL OPERATING REQUIREMENTS

NOTE: This list of selected violations is NOT intended to be exhaustive

. Regulatory
- Citation

' §280.30(a)

§280.30(b)

- §280.30(b)

Regulatory

: Citation
§280.31(a)

§280.31(b)
(1)

/ §280.31(b)
A1)

and, therefore, may not include all possible violations

280.30 Spill and overfill control

Unit Deviation

Assess- from Potential . Matrix
Violation " ment! Requirement for Harm Value
Failure to take necessary
precautions to prevent , ; : _
overfill/spillage during the (F) Major Major $1500 .
“transfer of product :
Failure to report a : | . 5 :
spill/overfil : (F} Major Major $1500
| Failure to Investigate and (F) Major Major $1500

~clean up a spill/overfill

280.31 Operation and maintenance of corrosion protection

Unit Deviation

Assess- from Potential Matrix

Violation ment! Requirement for Harm Value

. Failure to operate and : _
- maintain corrosion protection (F/T) Major - Major $1500
system continuously : ; : :

Failure to ensure that : _ .
. cathodic protection system is . : : : "
tested within 6 months of (F/T) Major : Major § $1500 _;
installation _ ‘ :
Failure to ensure that

cathodic protection system is (T/F) Major ~Moderate . $750
tested every 3 years :
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thereafter

§280.31(b) Failure to meet one 3-year :
(1) test for cathodic protection . (T/F) Moderate . Minor $100
_system

'§280.31(b) Failure to |nspect cathodlc

{2) ~protection system in (/R
accordance with accepted
codes

Major Moderate - $750

§2.£.i..0.31(c) Failure to inspect impressed :
. current systems every 60 (T/F} - Major Moderate %750
days :

§280.31(d) Fallure to mamtaln any :
_records of cathodic protection © (T/F) Major Moderate © $750
: mspectlons 5 :

' §280.31(d) Failure to malntaln every r
record of cathodic protection {T/F) Moderate Minor = %100
inspections ' ;

280 32 Compatlblllty

: Fa|Iure to ensure that UsT ;

280.32 system is made of or lined . . :
8 with materials compatible ae Major Major © $1500
Wlth substance stored :

\ 280 33 Repairs allowed
§280.33(a) Failure to repalr UST system

-in accordance with accepted (TY . Varies? Varies? | sete_
: ' codes and standards matrix
1§280.33(b) Failure to repair fiberglass- | | |
' - reinforced UST in accordance (T : 5 o C gee
with accepted codes and | Varies - Varies®  atrix
: ' standards :
' §280.33(c) Fallure to replace rnetai 5 :
_ piping that has released - (P) Major . Major  $1500
product : . :

_ . P
Failure to repair fibergiass-
§280.33(c) reinforced piping in o ®
: accordance with :
manufacturers specmcatlons

| §280.33(d) Failure to ensure that

repaired tank systems are . _
 tightness tested within 30 M Major - Moderate | $750

- days of completion of repair

§280.33(e) - Failure to test cathodic _ _
protection system within 6 g . :
months of repair of an UST m Major - Moderate  $750

1 system :

Major Major . $1500

§280.33(f)  Failure to malntaln records of . .
~each repair to an UST system (T) Major Major $1500

280.34 Reporting and recordkeepmg

hitp://www.epa.gov/oust/directiv/apac1012.htm 6/15/2010
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For violations of reporting and recordkeeping, see appropriate regulatory section
(e.g., reporting of releases will be under Subpart D).

lUnit assessment refers to whether the penalty should be applied per tank (T) or facility (F).
Where the violation applies to piping (P), the assessment will depend on whether the piping
is associated with one tank or more than one tank.

2Deviation from requirement and potential for harm will vary depending upon the specific
code or standard violation,

{ Appendix A -- Directive 9610.12 ]
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Directives  Subparl D--Release Detection: Appendix 4 Matrix Values for Selecled Violations of
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Subpart D--Release Detection: Appendix A Matrix
Values for Selected Violations of Federal

Underg

round Storage Tank Regulations OSWER

Directive 9610.12 U.S. EPA Penalty Guidance For
Violations of UST Regulations

Matrix Values for Selected Violations of
Federal Underground Storage Tank Regulations
SUBPART D -- RELEASE DETECTION

NOTE: This list of selected violations is NOT intended to be exhaustive

" Regulatory
. Citation

- §280.40(a)
(1)

§23040(a)

(2)

- §280.40(a)
(3)

§280.40(b)
§280.40(c)

§280.40(d)

and, therefore, may not include aill possible violations

280.40 General requirements for all UST systems

Unit Deviation
Assess- from Potential Matrix
Violation  ment! Requirement for Harm Value

Failure to provide adequate

release detection method : ' : :
- capable of detecting a release (T/Fy Major © Major  $1500
from tank or piping that

routinely contains product

- Failure to install, calibrate, :

‘operate, or maintain release '

. detection method in (T/F) | Major - Major : $1500
accordance with :

- manufacturer's instructions

- Failure to provide a release
: detection methed that meets

' the performance requirements (F) Major

Major $1500

Failure to notify implementing : :
‘ agency when release (R Major © Major $1500

Failure to provide any release : :
- detection method by phase-in (Fy Major ¢ Major $1500
" date _ -‘

Failure to close any UST
system that cannot meet

release detection (F) Major | Major $1500 :

http://www.epa.gov/oust/directiv/apad 1012 htm - 6/15/2010
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280.41 Requirements for petroleum UST systems

' § 280.41(a) Failure to monitor tanks at
least every 30 days, if (T Major
_ approprlate :

' §280.41({a) Failure to conduct tank
(1) tightness testing every 5 T Major
- years, if appropriate

| §280.41(a) Failure to conduct annual tank
- (2) tightness testing, if M Major
: approprlate :

' §280.41(b) Failure to use any :
underground piping (P) Major
monutorlng method '

§280.42(a) Fa!Iure to prowde release
detection for an existing
“hazardous substance tank
- system

(F) . Major

§280.42(b) Failure to provide adequate
release detection for a new (F)
hazardous substance UST
system

-§280.42(b} Failure to prowde adequate
(1) secondary containment of (T)
tank for a hazardous
substance UST

Major

Major

§280.42(b) Failure to prowde adequate
{2) double-walled tank/adequate
: lining for a hazardous

m Major
substance UST :

§280.42(b) Failure to provide adequate '
(3) external liners for a hazardous (T) Major :
: substance UST -

R N -

§280.42(b) Fallure to prowde adequate
(4) secondary containment of
piping for a hazardous

m . Major !'
substance usT : ;

Major

Major

Major

Major

Major

Major

Major

Major

Major

. Major

280 44 Methods of release detectlon for plpmg

§280.44 Fallure to prowde any release
: detection for underground R > T Major
: plplng : :
§280.44(a) Failure to prowde adequate : 5
line leak detector system for (P Major

underground piping

: §280.44(b) Failure to provide adequate
line tightness testing system : .
' for underground piping (P) Major
system '

http://www.epa.gov/oust/directiv/apad1012.htm

Major

Major

Major

Page 2 of 3 _

 $1500

- $1500

$1500

$1500

$1500 -

$1500

$1500

$1500

$1500

$1500

$1500

$1500

$1500 .
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§260.44(c)

§280.45
§280.45

§280.45(a)
- §280.45(b)
§280.45(b)

§280.45(b)
§280.45(c)

1 §280.45(¢)

Inadequate use of applicable
tank release detection
methods

280.45 Release detection recordkeeping

Failure to maintain any

" records of release detection
- monitoring

Failure to maintain every

record of release detection

monitoring

: Failure to document all
release detection performance
~claims for 5 years after

installation -

Failure to maintain any results _

of sampling, testing or
monitoring for release
detection for at least 1 year

Failure to maintain every
result of sampling, testing or
monitoring for release
detection for at least 1 year

Failure to retain results of
tightness testing until next
test is conducted

Failure to document any
calibration, maintenance, and
repair of release detection

Failure to document every
calibration, maintenance, and
repair of release detection

(P)

(F)

(F)

(F)

(F)

(F)

(F)

(F)

(F)

Major

Major

Moderate

Moderate

Major

Moderate

Major

Major

Moderate

Major

Major

Minor

Minor

Major

Minor

Major

Major

" Moderate

Page 3 of 3

$1500

$1500

$100

$100

$1500

$100

$1500
$1500

$500

1Unit assessment refers to whether the penalty should be applied per tank (T) or facility (F).
Where the violation applies to piping (P), the assessment will depend on whether the piping
is associated with one tank or more than one tank.

[ Appendix A -- Directive 9610,12 ]
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Subpart E--Release Reporting, Investigation, and
Confirmation: Appendix A Matrix Values for
Selected Violations of Federal Underground
Storage Tank Regulations OSWER Directive
9610.12 U.S. EPA Penalty Guidance For
Violations of UST Requlations

Matrix Vailues for Selected Violations of
Federal Underground Storage Tank Regulations

SUBPART E -- RELEASE REPORTING, INVESTIGATION, AND CONFIRMATION
NOTE: This list of selected violations is NOT intended to be exhaustive

- Regulatory
- Citation

§280.50(a)-
(<)

- Regulatory
© Citation

' §280.52(a)-
(b)

Regulatory
Citation

§280.53(a)

§280.53(.b").

and, therefore, may not include all possible violations

280.50 Reporting of suspected release

Unit Deviation
ASsSess- from Potential Matrix

Violation ment! Requirement for Harm Value

-Failure to report a suspected _ '
release within 24 hours to the {F) Major Major $1500
implementing agency

280.52 Release iniestigation and confirmation steps

Unit Deviation
Assess- from Potential Matrix
Violation ment! Requirement for Harm Value
 Failure to investigate and : _ :
.confirm a release (if , i g
- appropriate) using accepted __ (F) Major Major _ $1500

. procedures _
280.53 Reporting and cleanup of spills and overfills

Unit Deviation
Assess- from Potential Matrix

Violation ment! Requirement for Harm Value
 Failure to report a spill/overfill |
“(if appropriate) to : j :
‘implementing agency within (F} Major © Major $1500 -
. 24 hours (or other specified
:time period)
“Failure to contain and (F) Major . Major  $1500 |

immediately clean up a

http://www.epa.gov/oust/directiv/apael1012.htm 6/15/2010
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spill/overfill of less than 25
galions
. §280.53(b) Failure to contain and
.immediately clean up a , .
" hazardous zubstancg - (B Major Major  $1500
_spillfoverfill '

lunit assessment refers to whether the penalty should be applied per tank (T) or facility (F).

Where the violation applies to piping (P), the assessment will depend on whether the piping
is associated with one tank or more than one tank.

[ Appendix A -- Directive 9610.12 ]
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Subpart F--Release Response and Corrective
Action: Appendix A Matrix Values for Selected
Violations of Federal Underground Storage Tank
Regulations OSWER Directive 9610.12 U.S. EPA
Penalty Guidance For Violations of UST
Requlations

Matrix Values for Selected Violations of
Federal Underground Storage Tank Regulations
SUBPART F -- RELEASE RESPONSE AND CORRECTIVE ACTION
NOTE: This list of selected violations is NOT intended to be exhaustive
and, therefore, may not include all possible violations

280.61 Initial Response

Unit Deviation
: Regulatory Assess- from Potential Matrix
Citation Violation ment! Requirement for Harm Value
§280.61 Failure to take initial response . ;
actions within specified time . : .
period after a release is j (F) Major Major $1500 .

‘confirmed

280.62 Injtial Abatement Measures and Site Check

Unit = Deviation -
: Regulatory Assess- from - Potential : Matrix
~ Citation Violation ment! Requirement for Harm  Value
' §280.62 ' | :

Failure to submit report on

initial abatement measures ' . ! .

within 20 days (or other (F) - Majer Major  $1500

specified time) of release '

confirmation !

280.63 Initial Site Characterization
: Unit Deviation
. Regulatory Assess- from Potential Matrix
Citation Violation ment! Requirement for Harm Value

1 §280.63

http://www.epa.gov/oust/directiv/apaf1012.htm 6/15/2010
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| Failure to submit report on
initial site characterization
within 45 days (or other

(F) Major ~ Major  $1500 .
- specified time) of release ':

_confirmation
280.64 Free Product Removal
Unit Deviation
Regulatory Assess- from Potential Matrix
Citation Violation ment! Requirement for Harm Value

§280.64
. Failure to submit report on ;
- free report removal within 45 (F) Major ~ Major $1500
" days (or other specified time)
of release confirmation

lunit assessment refers to whether the penalty should be applied per tank (T) or facility (F).
Where the violation applies to piping (P}, the assessment will depend on whether the piping
is associated with one tank or more than one tank.

[ Appendix A -- Directive 9610,12 ]
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Subpart G--Out-of-Service UST Systems and
Closure: Appendix A Matrix Values for Selected
Violations of Federal Underground Storage Tank

Regulat
Penalty
Requlat

ions OSWER Directive 9610.12 U.S. EPA
.Guidance For Violations of UST
ions

Matrix Values for Selected Violations of
Federai Underground Storage Tank Regulations
SUBPART G QUT-OF-SERVICE UST SYSTEMS AND CLOSURE

NOTE: This list of selected violations is NOT intended to be exhaustive

- Regulatory
Citation

:; §280.72(a)

and, therefore, may not include all possible violations

Unit Deviation
Assess- from Potential Matrix
Violation ment! Requirement: for Harm Value
Failure to measure (if . : _
required) for the presence of a - . : .
release before a permanent (T/F) Major Major $1500 .

closure

If contaminated soil, :

. contaminated ground water,
-or free product is discovered, (T/F) Major :  Major $1500
. failure to begin corrective i

§280.74

. §280.74

lynit assessm

- Failure to maintain closure

action

286:74 Closure records

records for at least 3 years : (F) Major Major $1500
Failure to maintain change-in- .
service records foratleast 3 = (F) Major - Major $1500

years

ent refers to whether the penalty should be applied per tank (T) or facility (F).

Where the violation applies to piping (P), the assessment will depend on whether the piping
is associated with one tank or more than one tank.

[ Appendix A -- Directive 9610,12 ]
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Subpart H--Financial Responsibility: Appendix A
Matrix Values for Selected Violations of Federal
Underground Storage Tank Regulations OSWER
Directive 9610.12 U.S. EPA Penalty Guidance For
Violations of UST Regulations

Matrix Values for Selected Violations of
Federal Underground Storage Tank Regulations
SUBPART H -- FINANCIAL RESPONSIBILITY

NOTE: This list of selected violations is NOT intended to be exhaustive

and, therefore, may not include all possible violations

280.93 Amount and Scope of Required Financial Responsibility

Regqulatory
- Citation

. §280.93(a)

. §280.93(a)
(1)-(2)

- §280. 93(b)
(1)-(2)

§280,93(f)

Unit Deviation
Assess- from Potential Matrix

Violation ment! Requirement for Harm Value
Failure to comply with
financial responsibility . :
requirements by the required F Major Moderate  $750
phase-in time
Failure to meet the ;
requirement for per- : . :
occurrence coverage of - (A Major Moderate : $750
insurance. :
Failure to meet the ;
requirement for annual : . . ;
‘aggregate coverage of | ] Major . Moderate | $750
Insurance. :
- Failure to review and adjust :
- financial assurance after (F) Major Moderate  $750

- acquiring new or additional
"USTs

280 94 Allowable Mechamsms and Combmatlon of Mechamsms

. Regulatory

Citation
. §280.94

Unlt ' Deviation
Assess- from - Potential Matrix
Violation " ment! Requirement for Harm Value

'Use of an unapproved

“mechanism or combination of : ? . ' :
mechanisms to demonstrate (F) : Major . Moderate . $750 :
financial responsibility
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280.95 Financial Test of Self-Insurance

Unit
Assess«

Devi
- Regulatory
Citation

§280.95

Violation

Use of falsified financial
“documents to pass financial
_test of self-insurance

(F)

280.106 Reporting By Owner or Operator

from
ment! Requirement for Harm Value

Major

ation

Potential Matrix

' Moderate $750

Unit Deviation
Regufatory Assess- from Potential Matrix
Citation Violation ment! ‘Requirement for Harm Value
§280.106(a) . Failure to report evidence of |
(1) financial responsibility to the
implementing agency within ()] Moderate Minor $100
30 days of detecting a known
~or suspected release
. §280.106(a) Failure to report evidence of
(2) financial responsibility to the . :
: implementing agency when (F) Moderate Minor $100
new tanks are installed _
§280.106(b) Failure to report evidence of |
. financial responsibility to the
implementing agency if the
provider becomes incapable of )
providing financial assurance (F) Moderate Minor $100
and the owner or operator is
unable to obtain alternate
coverage within 30 days.
280.107 Recordkeeping
: Unit Deviation -
- Regulatory Assess- from - Potential Matrix
- Citation : Violation ment! Requirement for Harm Value
§280.107 Failure to maintain copies of

. the financial assurance

. mechanism(s) used to comply

- with financial responsibility

-rule and certification that the
mechanism is in compliance
with the requirements of the

- rule at the UST site or place

- of business

(F)

lUnit assessment refers to whether the
Where the violation applies to piping (P
is associated with one tank or more than one tank.

[ Appendix A -- Directive 9610.12 ]
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APPENDIX B: UST Penalty Computation
Worksheet OSWER Directive 9610.12 U.S. EPA
Penalty Guidance For Violations of UST

Regulations November 14, 1990

APPENDIX B

UST Penalty Computation Worksheet
UST PENALTY COMPUTATION WORKSHEET

Assessments for each violation should be determined on separate worksheets and totaled.
(If more space is needed, attach separate sheet.)

PART 1 - BACKGROUND

Company name

Regulation violated

Previous violations

Date of requirement Date of inspection
Date of compliance Explanaticon (if appropriate):
1. Days of noncompliance

2. Number of tanks

PART 2 ~- ECONOMIC BENEFIT COMPONENT

Avoided Expenditures Basis:
Delayed Expenditures Basis:
Weighted Tax Rate Source:
Interest Rate Source:

Avoided = {Aavoided + Avoided X Interest x Number} x (1 - Marginal)
costs Expenditures Expenditures of Days Tax Rate

hitp://www.epa.gov/oust/directiv/apnb1012.htm 6/15/2010
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365 Days
3. Calculated Avoided Costs:
Delayed = Delayed X Interest b Number
costs Expenditures of Days
365 Days
4. Calculated Delayed Costs:
5. Economic Benefit Component; (carry figure to Line 16). (Line 3

+ Line 4)

PART 3 - MATRIX VALUE FOR THE GRAVITY-BASED COMPONENT

Potential for Harm: Extent of Deviation
6. Matrix Value (MV): (from document page 16 or Appendix A)
7. Per-tank MV; (if violation is per facility, the amount on

Line 7 will be the same is the amount on Line 6)

PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE

Percentage MatFix Dollar
Change Xyvalue = Adjustment Justification for Adjustment:
(+or-) (+ or-)

8. Degree of cooperation/
noncooperation

9. Degree of willfulness
or negligence

10. Ristory of
noncompliance:
11. Unique factors:

12.Adjusted Matrix Value
(Line 7 + Lines 8-11)

PART 5 - GRAVITY-BASED COMPONENT

Level of

Environmental Sensitivity:
13. ESM (from document Page 21)
14. DNM (from document Page 21)

Justification:

Adjusted Environmental Days of
GRAVITY-BASED = Matrix x Sensitivity x Noncompliance
COMPONENT value Multiplier Multiplier

http://www.epa.gov/oust/directiv/apnb1012.htm
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15. Gravity-Based Component:
(Line 12 x Line 13 x Line 14)

PART 6 - INITIAL PENALTY TARGET FIGURE

16. Economic Benefit Component:
(from Line 5)

17. Gravity-Based Component:
(from Line 15)

18. Initial Target Penalty Figure:
(Line 16 + Line 17)

SIGNATURE DATE

[ Directive 9610.12 ]
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OSWER Directive 9610.12

APPENDIX C:
UST PENALTY COMPUTATION EXAMPLES




BACKGROUND

inspection Date: April 12, 1990

and lon: Ed's Gas and Go is a small gas station in a semiural part of the county.

The facility has 4 tanks, apparently installed prior to 1965, Judging from the condition of the facility and
adjacem store, Ed’'s income appears to be less than $50,000 per year.

Vicigtions: During the inspection, the inspector observed that Ed failed to provide a method of release
detection by the December 22, 1989 deadline, in violation of 40 CFR section 280,40(c).

Owner/Operator Response: Ed claimed no knowledge of the requirements for reiease detection. After
being informed of methods for meeting the requirement, he indicated that he would use annual tank
tightness testing and monthly invertory corrol, in accordance with 40 CFR section 280.41(a)(2). Ed

began to conduct adequate morthly invertory control and amranged to have his tanks tested within 10
days.

Previous Actions at Facilty: Previously, Ed had been given a waming letter for fallure to comply with the
requirements, bt had complied upon receipt of the tetter. No other previous violations were

identified )
Current Status at Ste: The Inspector observed that given the age of the tanks, and Ed's previous inability

10 detect any releases, there was a good chance for a release to occur and go unnoticed for a significam
length of time. However, EQ’s subsequernt tightness tests indicated that the tanks were tight The gecfogy
in the area is fractured shale. There are no drinking water wells or sensitive wildiife receptors wihin a 5-
mile radius of the site.

PENALTY CALCULATION DATA
Violstion: 40 CFR section 280.40(c)

Days of violstion: 120 days from date of noncompliance (December 22, 1889) to date of compliance
(April 22, 1590, which was 10 days after the inspection).

Avoided expenditures: $2.50 per day = $300 for 120 days (estimated cost for labor needed to conduct
daily inventory control, based on 1/2 hour labor at $5.00 per hour)

Delayed expenditures: $520 x 4 tanks = $2,080, whare the average cost for a tank tightness test is $520.

This is considered a delayed expenditure because it was necessary to achieve compliance in this time
frame.

Irmterast rate: 18.1% (the equity discourt rate used in the BEN model for 1990).

Tax rate: 15% {the weighted average tax rate for a facility with less than $50,000 annual income).

[NOTE: The numbers used to determine avoided and delayed expenditures were chosen for convenience
only. They do not necessarily represent true costs in any State or Region in the country.]
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'Assessments for each violation shouk! be determined on separate worksheets and totaled. (if more space
is needed, attach separate sheet)

Company name__EdS _Bas_and_Go

Regulation viclated__ 40 CFE secthron A 80.40(c) - Filore ﬁ_mc/ra/g
release Fee k' e 22 /189 ase -
date. _'

Previous violations__ Ao ¥( ficafions _yio [ation  ([1€6) - Mrm‘{!}*
[edtfer (ssued.

Date of requirement__ /2 /22 [ 59 Date of inspection_«/ /72 /70

Date of compliance ‘fLZﬂ/S’i Explanation (f appropriate): Aoty of
compliana s (0 af.a.f: aftler

1. Days of noncompliance__/ X0

- inspection .
2. Number of tanks ‘L

PAFI'I‘ 2- ECONOHIC BENEFI'I' COHPO!ENT

Avoided Expendiures ¥ 300 Basls: $-75_04p;f Jau imo.fn%r;nq
Delayed Expenditures ¥ 2080 Basis: $§QQ Des ﬂ g for hghtness 1-\'.5\‘:
Weighted Tax Rate__0.{5 (15%) Source: MTR income < $ SO 00O lyear
Interest Rate_0.{ ¥'{ @7-) Source: _Sen mgdgL (fgm'd‘}f diScocnt raty)

COsTS Expenditures Expendityres __of Daye
365 Days

AVOIDED = Evoldod + Avelded x Interest x Numlnr:l x {1 -Welghted Tax Rate)

AC [4300 + (1300 x3.61':! -:!?.o) < [i--.ISJ =

3. Calculated Avoided Cost: j o ?’ 0

C3




DELAYED COSTS = Delayed Expenditures x Interest x Number of Days

365 Daye
DC - 5’2030 x :IS'I LI 6 N ) . 4/2;1
3268
a. Calculated Delayed Cost.___ 3 / 24
S. Economic Benefit Ccmponem:_ ¥ 3 ‘7"1( (cary figure to Line 16).

{Line 3 + Line 4)

" PART 3 - MATRIX YALUE FOR THE GRAVITY-BASED COMPONENT -~ - - -

Potentlal for Harm:__ /Y] aJ}ar

6. Matrix Value (Mv):__% /5 00

7. PertankMv:__$ & 000

(Line 2 x Line 6)

PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE

Extert of Deviation M@Eor’

{from documert page 18 or Appendix A)

(it viotation is per facility, the amount on Line 7 will
be the same as the amourt on Line 6)

Percertage x Matrix = Doflar
C Yalue Adjustment :
Gors) {(ror)  Justification for Adjustment:
8 Degree of cooperation/ : Complrcd als f67w‘fea€
. noncooperation 9 4"2000 O -ﬂoﬂawfﬁj fA.S’a-tr.ILI‘M.
N nd nof kmowragyl
> 2egr;egoii;n\::|:'ulness 9] L6000 O ViolaG requiredrnints,
10. History of werniag leter rssved
noncompliance: + 5% $6000 +$300 for prjw'aur viola hem
11. Unique factors: Q £4 000 Q__
12 Adjusted Matrix Value 46300

{Une 7 + Lines 8-11)

C4



Level of

Environmental Sensitvity__Moderate Justification: ,q.hz “{“u s not

kel cFk on Near

docu A&rin uakr Saurcc‘ . Potenha
13. ESM (rom mert Pegezn__/_-'z_ ;mpac\? ol the environment wavld
be minimaul, althouvgh +ractvred

14. DNM (from document Page 21)__/. & shele wold complica remediation

Environmental Days of
GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensitivity x Noncompilance

Multipller Multipller
GBC = £6300 x 1S (S s f4 /F5

15. Gravity-Based Component: 4 17S

{Line 12 x Line 13 x Line 14)

16. Economic Beneft Componert 3 394
(from Line 5)

17. Gravity-Based Component $14 175
(from Line 15)

18, Initial Penahy Target Figure_ 3 /<1 569
{Line 16 + Line 17)

SIGNATURE _ DATE
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I ion a: March 20, 1992

Facility Name and Description: Johnson's Petromart, located at Prairle View Lane, is one of eight faciilties
in a convenience store chain that spans tfvee countles. This {acility has a total of 5 USTs, and there are a
total of 34 USTs at the 8 faciities. Based on an examination of the parerm company’s tax retumns, it was

- determined that the company’s taxable income was $280,000.

Violatlons: During the inspection, the inspector observed that the facilty had no records of financial
assurance coverage as required by the April 26, 1991 deadline. Subsequently, the inspector requested
records for each of the B Johnson facilities. Upon further investigation, the inspector determined that the
owner of the chain, Jack Johnson, had acquired private Insurance (the owner did not qualify to seff-insure)
for the other 7 facilities. Al the remaining facillty, however, neither the owner nor the operator had obtained
the required coverage, thereby constiuting a violation of 40 CFR section 280.93(a). This tacilty Is among
the oldest in the Johnson's chain and is operated with 4 bare steel UST systems and one cathodically
protected UST system. The other 7 facllities wers opened subsequent to the interim prohibition and
instalied USTs that meet the Federal design, construction, and installation requirements. Therefore,
obtalning insurance for these USTs was easier than for the facility in violation. The insurance company

had indicated that it would be willing to ensure the remaining facilty provided that the tanks were retrofitted
with splilioverfill protection and cathodic protection.

Owner/Operator Response: Jack Johnson argued that it was the responsibility of the operator to upgrade
his USTs so as to make them insurable. The operator of the faclity claimed that he lacked the resources
to upgrade his USTs and believed that the responsibilty for meeting the FR requirements was the owner's.
The enforcement staff datermined that the owner was aware of his responsibilty to insure the USTs at all of
his facilities and that only he had the means to do so. The Agency attempted to enter imo compliance

. negotiations with Jack Johnson, but to no avail. The Agency planned to Issue an administrative complaint
on July 1, 1992, , '

Prenvious Actions at Facility: Previously, one of the Johnson's facillties had been issued a waming letter for
failure to notlily the Agency after bringing a new UST into operation. The owner had complied after
receiving the letter. Three other faciities had been issued waming letters for failure to maintain all of the
required monitoring records for release datection.

Current Status at Site: At the time ot the most recent inspection, it was determined that the facilty in
violation of the FR requirements had an adequate method of release detection, and no reloases were
determined to have occumed. The geology in the area of the faciity is clay. The facillty is located in a
semi-residential/commercial area; however, there are no drinking water wells or sensitive wildiife receptors
within a 3-mile radius ot the site.



voyver wvirecuve 9oil e
T

PENALTY CALCULATION DATA

Violstion: 40 CFR section 280.83(a)

Days of violation: 430 days from date of noncompliance (April 26, 1991) 10 date of compliance (which, for
purposes of assessing the penalty, was determined to be July 1, 1892, to colncide with the date of the
administrative compiaint).

Avolded expenditures: $27.40 per day = $11,781 for 430 days (estimated insurance premium, based on
an annual premium of $2,000 per UST for § USTs)

Delayed expenditures: $15,000 x 4 = $80,000 (where the average cost for system retrofit is $15,000).
This is considared a delayed cost because retrofitting would enable Johnson's to achieve compilance with
the financlal responsibility requirement. '

interest rate: 18.1% (the equity discourt rate used in the BEN model for 1990).

Tax rste: 33% (the weighted average rate for a facility with $280,000 in taxable income).

[NOTE: The numbers used to datermine avoided and delayed expendituras were chasan for convenience
only. They do not necessarily represent trug costs in any State or Region in the country.]
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is needed, attach separate sheet)

Company name___ Johneans Petre mart
Hegtﬂaﬂonvioiatad H4O CFR sechon 250 93 (a) - Failvre 4o ggw‘ig

-Fu” 'Fr'nangr‘gf gay_&ra?e % gamgﬁ‘an_a; c/eac{/;‘ne.

Previous violations__ Mlofificahon  violaton [ 1959) - araing (efter

rssyed - _release d;;ﬁe;ﬁ‘m violatron (f‘??/) - oo !‘ﬂ\?./ﬁ? lethe v :'§suecf.'
Date of requirement dfag /94 Date of mmbn_j_é&[i&
Date of compilance 7‘/ { / 92 Explanation (f appropriste): Aale of

compliance s consiclered

1. Days of noncompiiance 30 be date complaint is issved.

2 Number of tanks___S (or 4Y
‘(o.-.‘fj o peed 4o be retrofif)

- . PART 2- ECONOMIC BENEFIT COMPONENT T

Avoided Expenditures__% Hr.?' 11 Basis:_327 40 per cf-;( ‘nserance (S —f‘:an)
Defayed Expenditures_3 000 Basis: 3/5, doo per (ST retrott (¥ 4 nls)
Weighted Tax Rate__ Q. 33 t3;§2) Source: TR Ator EA80, 000 incme

Interest Rate_G.(8/_( /8. % ) souce: BEN podel (equty disaurt =t

AVOIDED = |Avolded <+ Avolded x Interest x Number x (1 - Weighted Tax Rate)
COSTs Expenditures Expendiures of Days '
385 Daye

A -_—[ifl,’?S( . i, 18/ ‘3;‘:{ x ‘fBO] . ({-.33) ] 3"“.’7'@

3. Calcutated Avoided Cost___ 3 9.5 %6

c-8
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DELAYED COSTS = R { D
368 Days

DC - $%0 000 = . 181 » 430 /2 794
305

4. Calculated Delayed Cost:___ ¥ /2, +94

5. Economic Benefit Component: ¥ 2 370 (carry figure to.LIne 16).
(Line 3 + Line 4)

" PART 3 - MATRIX VALUE FOR THE GRAVITY-BASED COMPONENT. |

Potential for Harm:__ Mo ders Te Extert of Deviation jor

6. Matrix Valie (Mv):___$ F50 (from document page 18 or Appendix A)

7. PertankMv:____ £ 350 (it violation s per faciiity, the amourt on Line 7 wil
(Une 2 x Ling 6) be the same as the amount on Line 6)

| PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE

Percentage x Matrix = Dollar

Change Value Adjustment
{+ or ) {+ or-} Justification for Adiustment:
oy Owner unwilliag fo
> mrmr + 407 ¥750 +¥$300 ncjoér'ati Eermsrof complian
8. D of willtul Owner walS aware mc
oremigenmce: ness 4-257,, Vico * “/ﬁ? reqguirement and able o
comply.
10. History of ‘o J
noncompliance:; f;o 70 ! ’;50 T+ /50 Pfflff.ﬂus l/f‘d /4_ h"a\q
11. Unique tactors: 0 3750 ) Y/
12. Adjusted Matrix Value $/38%

(Linre 7 + Lines 8-11)

c.9
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Level of
Emvironmental Sensitvy__ A0 &) Justcation:  Dplenpial impact of a
release on +he envi'ronmaent
13. ESM (rom documert Page 21)___ | ond drinkiag-cater Sopplies
wedd be n'th' mal Clag sor/f
- e ' N &
14, DNM (from document Page 21)__2 wodd  limit migcation ot pre wt.

Environmental Daya of
GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensitivity x .Noncompliance

Multiplier Multiplier
GRC = $/38%8 =~ [ = 3 = $4 164 .

15. GM-BSS&G Componeﬁi: 5 Af {,*{
(Line 12 x Line 13 x Line 14)

16. Economic Benefit Component 3‘5?52, 3@

{from Line 5)

17. Gravity-Based Componem__ 3 “{ {
(from Line 15)

18. Intial Penahy Target Figure $26, 534
{Uine 16 + Line 17)

SIGNATURE

- DATE
C-10
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inspection Date: N/A

Facility Name and Description: Kelly's Kwik Stop s a convenlence store that recently had its three USTs
taken out of operation. Prior to their removal, the USTs were operated by the owner of the convanience

store, Karen Kglly, and owned by Darby Distributors, an oll jobber. The taxable income of Darby
Distributors was $800,000 in 1988,

Viclations: On May 20, 1989, Ms. Kelly reported the presence of petroleum vapors outside of her
convenience store. The Agency inivestigated the she and confirned the presence of a petrcleum raleass.
Ms. Kelly reported that Darby Distributors had removed the 3 USTs located at her place of business on
March 17, 1989; she was not aware of the requirement to notify the Agency prior 1o permanent closure or
of the requirement to conduct a site assessment. Ms. Kelly also could not say whether Darby Distributors
had tulfiled these requirements. Upon a review of the Agency's recorda, t was determined that Darby
Distributors had failed to notlty the Agency of the ciosure, thereby constituting a viclation of 40 CFR section
280.71. The distributor was also unable to produce records demonstrating compllance with the closure
sio assessmernt requirements, constituting a violation of 40 CFR section 280.74. The distributor aiso failed

wmmsnaformeprmncedarebmbalmpennammm in violation of 40 CFA saction
280.72(a).

Qwner/Operator Response: When the Agency cortacted Darby Distributors, they indicated that they would
inktlate corrective action only If they, and not Ms. Kelly, were actually responsible for the reisase. The
Agency indormed them that as the owner of the USTs formerly in operation at Kelly's Kwik Stop they as well
as Ms. Kelly are responsible for addressing any release from those USTs. The Agency also informed
Darty Distributors that administrative orders were being prepared to compel them to clean up the release
and pay penalties for violations of the closura requirements (the Agency was dealing separately with Ms.
Kelly). At that time, the company requested to enter ino negotiations whh the Agency in order 10 estabiish
a cofrective action schedule and-determine the amount of the panalties to be assessed.

Previous Actions at Facility: Thers were no pravious incidents of violation at the facility.
Cumrent Status at Site: Kelly's Kwik Stop Is located in a rural part of the county. There are, however, two
private drinking-water wells within a mile of the facility and several others within 4 miles of the faclity. The

facility is located one-half mile frgrn a river that Is used for recreational purposes as weft as by various
wildilte as a source of water. The geology in the area of the site Is sit.

C-11
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Vicistion: 40 CFR sectien 280.71(a)

Days of Violation: 84 days, from the latest required date of compilance (February 17, 1989) to the actual
date of compllance (May 20, 1989}, where actual compiiance Is assumed to be coincident with Ms. Kelly's
report to the Agency.

Avoided expenditures: Deerned negligible.

Deiayed expenditures: None.

Interost rate: 18.1% (the equity discourtt rate used in the BEN modsl for 1989).

Tax rate: 34% (the weighted average rate for a company with taxable iIncome graater than $340,000).

PENA ALCULATION DATA

Violstlon: 40 CFR section 280.72(a)

Daye of Violatlon: 64 days, from the (atest required date of compliance (March 17, 1888) to the actual
date of compliance (May 20, 1989), where actual compiiance Is assumed to be coincident with Ms Keilly's
report to the Agency.

Avolded expenditures: $8,500 x 3 USTs = $25,500 (where the average cost for a she assessment at
closure is $8,500 per UST).

Delayed expenditures: None,
interest rate: 18.1% (the equity discount rate used in the BEN modal for 1989).

Tax rate: 34% (the weighted average rate for a company with taxable income greater than $340,000).

PEN CcuU ON DAT,
Violatlon: 40 CFR section 280.74

Days of Violatlon: 64 days, from the latest required date of compliance (March 17, 1888) to the actual

date of compiiance (May 20, 1989), where actual compliance Is assumed to be coincident with Ms. Kelly's
report to the Agency.

Avolded sxpendiures: None.
Delayed expendhures: Deemed negligibie.
Interest rate: 18.1% (the equity discourt rate used in the BEN mode! for 1989).

Tax rate: 34% (the weighted average rate f0r a company with taxable income greater than $340,000).

[NOTE: The numbers used to determine avoided and delayed expenditures were chosen for convenience
only. They do not necessarily represent true costs in any State or Region in the country.}
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“Assessmemsofaeach:blaumshodd be determined on separate worksheets and totaled. (f more space
is needed, anach separale sheet)

Company name D ré?g Distribofors

Regulation violated__ Y0 TFR _sechonn 280 7F| (@) - Foilvre o

nofff? 30 d_’gsg,s prigr fo tunk closvre.

Previous violations /L/Olg &

Date of requirement___ / fi-a / 89 Date of Inspecnon A / A
Date of compliance__ 57/ 20 /89 Expianation (f appropriate):
1. Days of noncompliance, 9~/

2 Number of tanks 3

Avoided Expenditures____ O Besis:_(053 for volifica bt neglig.bls.
Delayed Expendimres N (4 Basis:

Weighted Tax Rate__ A A4 | Source:

Interest Rate ) /M Source:

AVOIDED = Evoldod + Avoided x (Interest x Number x (1 - Welghted Tax Rates)

CosTs Expenditures Expenditures of Days
365 Day»

3. Calculated Avoided Costi___#_ (O

C-13
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UST PENALTY COMPUTATION WORKSHEET

DELAYED COSTS = Dejsyed Expenditures x interest x Number of Days
355 Days

4. Calculated Deiayed Cost: ” 0

5. Economic Benefit Component: 0 {carry figure to Line 16).
{Line 3 + Line 4)

e

ﬂ : PART 3 - MATRIX VAI.UE FOFI THE GFIA\HTY-BASED COMPONENT

Potential for Harm: /)MJ}M ‘ Extent of Deviation Ma}: Y .

6. Marix Value (MV):___ 2 /520 (from document page 16 or Appendix A)

7.  Per-tank MV: f /500 (it viotation per facifity, the amount on Line 7 wiil
(Line 2 x Line 5) be the same as the amount on Line B)

Percertage x Matrix = Dollar
Change Value Adjustment
+ Of - + Of - Justification for Adjustment:
Owner requested negohatons

8. Degree of cooperation/

4 $ only after 6::‘ warred ot
noncooperation  + (O) 1[S00 + 50 ‘adad it five. on
9. Degree of willfulness g Oumntr auecl So u be
or negligence: t 407, 51500 +*600 6‘4’&"81‘115 of, 4 4”“"“"-"
fjnaa\n feq virerments
10. History of
noncompliance: [ $/500 2, »; / A4
11. Unique factors: 0 {150 . QO /‘-’/A’
12, Adjusted Matrix Value 12280

(Line 7 + Lines 8-11)



=

QSWER Directive 5610.12

——— =~ = __ - _—— = ]

UST PENALTY COMPUTATION WORKSHEET

Level of -
Ernvironmental Sensitivity /
13. ESM (from cocument Page 21) ___ﬂ_____

14, DNM (from document Page 21)__ /. &

Justification: Kelease could impact
several drinkiang -wa Gr wells
and a rivar Used byg huvmans
for recre<ton and wrld e
aS a4 Sqgurce of a’n'nht] altr

Environmental Days of
GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensitivity x Noncompliance
Multiplier MuRiplier
GBC = $2250 * 2 x 15 = LGPSD
15. Gravity-Based Componeﬁi: ’r“ éq'SD

{Ling 12 x Line 13 x Line 14)

“ ‘ PART 6 - INITIAL PENALTY TARGET FIGURE li

— e

16. Economic Benefit Component [

o o

{from Line S)

6750

17. Gravity-Based Component

(fromn Line 15)

18. Initiat Penahy Target Figure b é ?_5:0

(Line 16 + Line 17)

SIGNATURE

DATE




is needed, attach separate sheet.)

Company name, Distn butfprs

Regulation violated___ /0 CFR _s¢ohon &30?‘&(4‘)- Failvre ‘o
aSSess site gof tank closure

Previous violations __Aoné&

Date of requirement 3//'-7‘/3‘1“ Date of inspection A’/A

Date of compliance__ 5. / 20 -'/ g9 Explanation ( appropriate):
1. Days of noncompliance el -

2. Number of tanks \_3

Avoided Expendaures_3 RS, 50O Basis: r UST stz assessment
Delayed Expenchures__ A/ A Basis: ‘
Weighted Tax Rate_Q . 34 {34 %) Source: ‘Acome 2 009

inerest Rate_ 0. /81 (/8.1 70) Source: _BEA) model (eg_w};‘ drs gt ra'&*)

AVOIDED = E.voldod + Avoided x (merest x Nnmbo] x {1 - Weighted Tax Rate)

COSTS Expenditures nditures of Days
365 Days
RS S0 . 1%l x G4
Ac = [325, 500 + | e [ * G39)= 317, 304

3. Caiculated Avoided Cost.__ P / 'E, 264

C-16
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UST PENALTY COMPUTATION WORKSHEET

" DELAYED COSTS = Delayed Expenditures x Interest x Number of Days
365 Days

4. Calkulated Delayed Cost: o

5. Economic Benefit Component: /2?7 3 b o {camy figue to Lina 16).
(Line 3 + Line 4) ’

Potential for Harm: ma}or Extent of Deviation ﬂ&f}a r

6. Matrix Value (MV):__Y [ SDO (from document page 16 or Appendix A)

7. Pertank Mvy: F (o 000 (it violation is per facility, the amount on Line 7 will
(Line 2 x Lina 6) be the same as the amourt on Lina B)

Parcentage x Matrix = Dollar
Change Value Adjustment

{(+ or-) + Or- for Adjustment:
. aumer u:ski negoba hm.

éﬂf arrued
noncooperation + 10 2 £L000 ""_”’{fe@ ‘ u:j njms‘fr--ﬁwc 0

8. Degree of cooperation/

. Ouner appearet 4o +ale
9. Degree of willulness
or negligence: «40% Y4000 M0 f-g::::if frf fe"w-f??nw#
10. History of : '
noncomptiance: o . 6000 __ O N/A
11. Unique factors: 556000 O nIA

12. Adjusted Matrix Value 3 9000

{Line 7 + Lines 8-11)




OSWER Directive 9610.12

Level of ‘

Environmental Sensitvity___£h 4 1 Justification: fPelease coold impact
several drinking- water wells a

13. ESM (from document Page 21)__ o2 a river vsed hemans for

recrecton cnd” by wild(fe as
a soure of drin g wi tar.
14, DNM (from document Page 21)___/

Environmenta! Daye of
GRAVITY-BASED COMPONENT = Adjusted Matrix Valuse x SensRivity x Noncompliance

Multipller Multiplier

GBC = ¥9000 r & ~ 1 = ¥18 000,

15. Gravity-Based Component: 0
: (Line 12 x Line 13 x Line 14)

.16. Economic Benefit Componem ¥ /7. 3( 4

(from Line 5)
17. Gravity-Based Component_¢ /&, 000
(from Line 15)

18. Initial Penaly Target Figure !35‘,3@5

{Line 16 + Line 17)

SIGNATURE

DATE




Assessmems for each Tolation should be deternined on separate worksheets and totaled. (M more space
i3 needed, ettach separste sheet)

Company name D cf':wy DistribAors

Regulation viclated__ 40 (TR sechon 230, F4- Fw'/w’e £

— Mainfhin cgcchs Lana ble o_-é dgmm;fgﬁ'n? gqmel"a/lg
wlith 'funk c.[qurc. rng'fgmcn'ﬂ.

Previous viotations___Aflone

Date of requirement 31 !'?-[ 3q Date of inspection /U//i
Date of compiiance___ S/ 20 [ 59 Explanation (¢ approprate): '

1. Days of noncompilance 6"’

2. Number of tanks 3

Avoided Expenditures___A/ / A | Basis:

Delayed Expenditures, o Basis: (oSt of record mﬂf"’? ncg “; ‘ble.
Weighted Tax Rate___ A [ A Source:

interest Rate N [A Source:

COSTS Expenditures  Expenditures . of Days
363 Days

AVOIDED = Evomm + Avoided x interest x Number| x (1 - Welghted Tax Rate)

3 Calculated Avoided Cost: e
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DELAYED COSTS =

4. Calculated Delayed Cost: £ 0

Numbar of

5. Economic Beneft Component:

(carry figure to Line 16).

{Une 3 + Line 4)

PART 3 HATHIX 'd‘ALUE FOFI THE GR&VI"I'Y-BASED COHPONENT

Potentlal for Harm: Mdja’
6. Matrix Vaiue (MV):__ ¢ /S0

7. Pertank MV: /500

{Line 2 x Lina 6)

Extent of Deviation____ /N jor

(frmdoq.rmmpagoﬁorﬁ«ppendm\)

(¥ violation is per facilty, the amount on Une 7 will
ba the same as the amount on Line &)

Percentage x Matrix = Dollar
Change Value Adjustment
Fof- {+ of 3 Justification for Adiustment:
wner requestrd' ncqoﬁ‘q o
8. Degree of cooperation/ ) P onty after being warned ¢
noncooperation -LlQﬂ-. $I500 +7/8D.  im ndu’:y adnmi hve onde
9. Degree of wilfuiness w 4 ¢ O;ncrh pcrcrcd fo ;:La
: + - «dyen erndnrs
or negligence Q2 1800 ~7 (00 s nha ,P o et
10. History of
noncompliancea: 0 /1520 O ~nla

11. Unique factors:

12. Adjusted Matrix Value
(Line 7 + Lines 8-11)

0 .‘_L&ZQQ O __ ANlA

$2350
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Level of

Environmental Sensitivity /1‘17:& mm Rc(msc could impact

severn( drin - wialar uefls
and a river. g

hemans
for recresation and “Z wild iife
ad a4 sourte of drmz watlar.

13. ESM (from document Page 21)__ ¢

14. DNM (from document Page 21)

Environmemal Days of
GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensitivity x Noncompliance
Mutiplier Multipller

GBRC = $RA50 * & = | = L4500
18. Gravity-Based Component: iffﬁQQ

(Line 12 x Line 13 x Line 14)

16. Economic Beneft Componenm $ 0
{from Line 5)

17. Gravity-Based Component g4 15 00
(from Line 15)

18. Initial Penalty Target Figure f‘{wg
{Line 18 + Line 17}

7o+l Znital Pd"lflj Target for Darby Distribotors :
= roflaton #1 « Vielation #2 + Violabon #3

= $L750 + £35, 364 + $4500 = B 46, el

SIGNATURE ' DATE

c.21
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Inspection Date: December 15, 1991

Facility Name and Description: Jerry's Gas and Grocery is a medium-sized facility in 8 commercial section
of town. The facility has 4 USTs, 3 of which were installed in 1968 and one In 1888. R was estimated that
the company's taxable income was $70,000 in 1990,

Viclations: On October 16, 1991, the Agency discovered that Jerry’s Gas and Grocery had a release. At
tha time of the release, an adequate method of release detection was not in use at the facllity, constituting
a violation of 40 CFR section 280.40(c) for the 3 tanks Installad in 1968. The Agency semt written
notification (after inflorming the owner of the release by telephone) of the release to the facility and
requested, among other things, that the facility report evidence of financial responsibility within 30 days.
While conducting a fils review on December 15, the compliance stafl observed that the facility had falled to
report this evidence, in violation of 40 CFR section 280.106(a)(1). A site inspection conducted on this date
indicated that an adequate method of release detection was still not in use,

Owner/Operator Response: When notlified of thesa violations, the owner submitted evidence that he had
acquired a letter of credit from a bank to meet the FR requirememt and began to conduct inverntory control
and dally monitoring immediately, and aranged for tank tightness tests. The owner, however, had failed to
intiate comective actions (beyond the initlal abatement measures) for lack of funds, The owner's failure to
report his financial assurance mechanism within the required time period, theretore, delayed the cortacting
of the bank and the collection of funds with which to initiate comrective action.

1evious Actions acility: In 1989, the facility was assessed penalties for fallure to notify the Agency of
the new UST installation.

Currertt Status at Site: Because an adequate method of release detection was not In operation, the
release went undetected for a matter of months. The geology in the area of the tacliity Is fractured shale.

The facility is located In a commercial area. There are no drinking water wells or sensitive wildlite receptors
within a 5-mile radius of the site.

PENALTY CALCULATION DATA
Vicistlon: 40 CFR section 280.40(c)

Days ot vialation: 358 days, from the latest required date of comphiance (December 22, 1890) to the
- actual date of compiiance (December 15, 1991).

Avoided expenditures: 32455 total = $895 labor for 358 days, at $2.50 per day (estimated cast for labor

needed to conduct daily inventory control based on 1/2 hour labor at $5.00 per hour) + $1580 for
tightness testing for 3 tanks (where the average cost for tank tightness testing ks $520 per tank).

Delayed exponditures: None.
Interest rate: 18.1% (the equity discourtt rate used in the BEN model for 1991).

Tax rate: 18% (the weighted average rare for a company with 1axable income of $70,000).



OSWER Directive 9610.12

Violation: 40 CFR section 280.106{a)(1)

Days of Vioistlon: 30 days from the latest required date of compliance (November 15, 1981) to the actual
date of compliance (December 15, 1991).

Avoided axpenditures: $8219 = Amount of interest avoided on $1,000,000 letter of credit because of

- iajluretoprovidetheAgencywlthevidemadﬂnandalmpauibﬂlty(basadonsouysdmestatw%.
the rate charged by Jeirry's bank for letter of credit drawdown).

Delsyed expenditures: None.
interest rate: 18.1% (the equity discount rate used in the BEN model for 1990 and 1691).

Tax rate: 18% (the weighted average rate for a company with taxable income of $70,000).

[NOTE: The numbers used to determine avoided and delayed expanditures were chasen for converwence
only. They do not necessarily represemnt true costs in any State or Region in the country.]




Assessments for each violation should be determined on separate worksheets and totaled. (if more space
Is needed, sttach separate sheet)

Company name ;ZZC':@‘; Gas é GLroge rf-[

Regulation violated___ 40 _(ER cechan M(&)ﬁ)- Failure +g

have a/ggsc dgﬁ;;-ﬁ‘@g 67 Compliance d’gﬁ ﬁ:z/zz[gg)
Previous violations___ Al ca fron (ﬂﬁj)- Depa [pes 455;55;;,_{ -far .

frilure Ao naﬁfﬁu of new ST installiafron.

Date of requiremert [6?/22:/4’& Date of inspection__ /R /_5/4?'/

Date of compliance__ /2R / (5 /al Explanation (if appropriate):

1. Days of noncompliance__ 359 ;

2 Number of tanks__ & (or 3’;3 ' ( only 3 +anks reguire release
: JZC Hon )

. e - Pef' ] 127 } -
Avoided Expenditures_ % 24 55 Basis: M vsT 'ﬁﬁhf'%‘é st
Delayed Expenditures__ A /A . Basis: __n/4A
Weighted Tax Rate_0./ 5 /H”QL) Source: _M TR for income of £F0 000
interest Rate O. (81 (6. { 2») : Source: _KEAN moded /tgu'f‘:-r Adiscont ratt)
AVOIDED = |Avoided + Avoided x Interest x Number | .x (1 - Welghted Tax Rate)
COSTS Expenditures Expenditures of Days
36% Days
5 .
4 = qugf . 124 5";651_3; x 355] v (1-.18Y = $2370

3. Calculated Avoided Cost: € 3 F0
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QUSWER LwecClve 9610,12

DELAYED COSTS = Delsved Expenditures x_Interest x Number of Days
385 Days
4. Calculated Delayed Cost: 4
5. Economic Benefit Component: 4’,,?3?-0 {carry figure to Line 16).

(Line 3 + Line 4)

" “PART 3~ MATAIX VALUE FOR THE GRAVITY-BASED COMPONENT -~

Potential for Ham: m;;mr Extent of Daviation MgJ;‘or

8. Matrix Vaiue (MV):_ ¥ /500 (from document page 16 or Appendix A)

7. Pertank MV: #%‘ao (t violation Is per lacility, the amount on Line 7 will
{Line 2 x Lina 6) be the same as the amourt on Line 6)

L ‘PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX YALUE }

Percentage x Matrix = Dollar

Change Valye Adjustment
(+or) ‘ {+or}  Justification for Adjustment: g
- Clomplied as reguire
8 D of io . pe .
n:gcr:g: cooperationy 4_"!__52?0 0 .Foltom':} noﬁﬁcq-ﬁm.
9. Degres of wiltuiness | /
or negligance: ) IH500 0 NIA
10. History of Previovs viola ko
roncompliance:  +.30% 14500 *F350 invelsing penaihes
11, Unique factors: Qo $£4500 o
12. Adjusted Matrix Value £5850

(Line 7 + Lines 8-11)
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- UST PENALTY COMPUTATION WORKSHEET
E PART 5. GRAVITY-BASED COMPONENT

Levet of

Environmental Sensitivity__/¥ocle rals Justification; Kelcase 3 no? lihely +o have

impack on 7:@»-&! or Juric wia Qr
: Pelentat :‘mp-\.d" om the &nuvirennint
3. ESM (trom document Page 21)__[-$ is mintmak, at¥hough Pok..ﬁ...?

homan N,u.fhrs Gre pre$en4

- tred shale sjocld complicata
. 5 Frac ”
14. DNM (from document Page 21)__o/ remed ration.
Environmental Days of
GRAVITY-BASED COMPONENT =  Adjusted Matrix Value x Sensitivity x Noncompilance
Multiplier Mulﬂpller

GRC = ¥8585D - 1§ = 2.5 5‘:2/ 938

15. Gravity-Based Component: ¥ 2 [, 4 a3
(Line 12 x Line 13 x Line 14)

PART 6 - INITIAL PENALTY TARGET FIGURE —“

16. Economic Benefn Component -{ 2 3 '?'Q

{from Line 5)

17. Gravity-Based Component fﬂ{ 9 "‘5‘3
{from Line 15)

16. Initial Penalty Target Figure 9‘ Q"/ 30%
{Line 16 + Line 17)

SIGNATURE DATE
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Is needed, anach separate sheet)

Company name r
Regutation violated___ 40 (£ FR ggﬁgl XBO. [06 /a)[r) Feilvre +o
Vi ‘g ! 7 wthin 30

——dags of diccoverine a release.
. -/ ‘ :
Previous violations___A/n ) &' ca A'an _ﬁﬁ.iﬂ_)___,tzﬂﬂ_ﬂlm{iii__' 4

for fmilure 4o hﬂ‘!"hf of pew ST inst=({afien

Date of requirement JLZIS'/QI Date of inspection !Q/LS' /a1
Date of comptiance___ /2 (15 [3q1 Explanation (I appropriate): '
1. Days of noncompliance_____ 30

2 Number of tanks “f

Avoided indcrest -Hufada o v b
Avoided Expenditures 5:&9./‘? Basis:_Paid an 3/ 00 000 [etker o eredit for
Detayed Expenditures____ () Basis: _Aleglhg ibte.
Waeighted Tax Rate_O. (8 (18 %) Source: _MTR_far income of 3770 000

interest Rate_O- 18/ ([%. 1 2-) Source: BEA mod el (eig"{'%‘ digcount raf:)

AVOIDED = [Avoldod + Avoided x Interest x Numboﬂ x (1 - Welghted Tax Rate}

COSTS Expenditures . MIQL ot Days
385 Days .

AC = [&182!7 . Yzaug ;c"’;" * 30 |y (i-.18) = 4 (B0

3. Cakculated Avoided Cost____ 3 L3410
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DELAYED COSTS = | ditures x Interest x Num
388 Days
4. Calkculagted Delayed Cost: {2
5. Economic Beneft Component:_? (z 870 (carry figure to Line 16).
(Line 3 + Line 4) -

Potential for Harm:__Hod e rale Extent of Deviation Ma}]@r '

6. Matrkx Value (MV):__$ 750D (from document page 16 or Appendix A)
7. Pertank MV: £ 3250 (it violation is per facility, the amount on Line 7 wiil
(Uine 2 x Line 6) be the same as the amount on Line 6)

S ——

PA.RT 4- VIOLATOR-SPECIF!C ADJUSTMENTS TO HATRIX VAI.UE

{+ or ) + Or - Justi Adi ot

. . Complied as /equ:'/erf
> ?toncoo:arwon ratort o f2so o) Fo(tawr‘/lf not fica Aot
8 rea of willluiness
;.:gmgligence: _L {750 o N/A
" . . Previaes violafon
" noncomc;r:ama: 1",3070 1%5 é ir'lvalvuj penalfes
11. Unique factors: 2 $#D O

12. Adjusted Matrix Value $975

(Line 7 + Lines 8-11)
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. PART 5- GRAVITY-BASED COMPONENT ~ "

Level of

Environmental Sensiivity U ncle rety Justification; Refease s rof fikely
have impact on groo ar su ce
watar . pPotemth fpﬁpmi‘dh +h e
enrironnlnt (s minimal, .,9#«4.;74
potantal heman receptors are

14. DNM (from document Page 21)__{. O Ppresent. Frnchored shale woeol
complicatr remed; a fron.

13. ESM (from document Page 21)_ /- 5

Environmental Days of
GRAVITY-BASED COMPONENT = Adjusted Matrix Value x SensRivity X Noncompllance
Multiplier Mubtiplier

GBC = F97F8 v 1.5 v = $/46A

15. Gravhty-Based Componert: _ £ /*f L 2
(Line 12 x Line 13 x Line 14)

16. Economic Benefit Componert __J é ﬁﬂQ

{from Line 5)

17. Gravity-Based Component 2 /462
{from Line 15)

18. Intial Penaty Target Figure_ b 5302
(LIne 16 + Line 17)

Totad Tnifral P.cnot..“j Tarj-c'f' +or \er:js Gas § 6!’052:7
= V5olgaton H#1 + Violation # 2
= $24,308 + $ %304

= 332 ¢I10

SIGNATURE ' | DATE
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~ OSWER Directive 9610.12

. — - e e T Py

BACKGROUND

Inspection Date: January 8, 1950

Facility Name and Description: The Mammoth Oil facility located at 345 Pine Street has § USTs and is
owned and operated by Mammoth Oif Company, anmmalpeu'oleummarkmarwimtaublemomeover
$335,000.

Vigiations: Upon Inspection ot the facility, the Agency discovered that 2 new bare steel USTs were
installed on November 15, 1989 without cathodic protection. This omission constituted a violation of 40
CFR section 280.20(a){2)(). The tanks falled to meet the performance standards specified in section
280.20(a)(2)(in, or any of the codes or standards outlined by the regulations as acceptabie for compliance.

Owner/Operator Response: YWhen notified of the violation, the company's. aitomeys asked to enter into
negotiations to determine the schedule and termns of compliance, as well as any penaiies that might be
assessed. - The result of the negotiations was a consent order in which the owner agreed to install property
designed cathodic protection (in accordance with the National Association of Corrosion Engineers
Standard RP-02-85) and pay the penalty by March 1, 1990.

Previous Actions at Facility: The facillty was issued a notice of violation in 1987 for taliure to notil"yme
Agency of a new UST installation. In 1988, the company was issued two administrative orders, one
compelling remediation of a reléase and the other assessing penatties for fallure to report the release to
the Agency.

Current Status at Ske: At the time of the inspection, the facillty was conducting a method of release
detection in accordance with the requirements. The Agency deterrmnined that R was uniikely that there was
a release at the presert time. The geology in the area of the faciilty Is gravel. The tacilty Is located in an

urban residertial area. There are no drinking water wells or sensitive wildiife receptors within a 3-mile
radius of the area.

PENALTY CALCULATION DATA
Violatlon: 40 CFR section 260.20(a){2)(i))

Days of violatlon: 105 days, from the required date of comphance (November 15, 1589) to the actual date
ot compliance (March 1, 1990).

Avolded expenditures: None.

Delayed expenditures: $3,050 x 2 USTs = ss 100 (wherae the average cost for installation of a cathodic
protection system is $3,050 per UST).

interest rate: 18.1% (the equity discount rate used in the BEN model for 1990).
Tax rate: 34% (the weighted average rate for a company with taxable income of $335,000).

(NOTE: The numbers used to determine avoided and delayed expenditures were chosen for convenience
only. They do not necessarily represent true costs in any State or Region in the coumry.]
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Assessments for each Violation should be determined on separate worksheets and totaled. (f more space
is needed, attach sepaate sheet.)

Company name Mammoth  Of Campa n
Regulation viclated__ Y0 (FE srchan 2%0. 20 (a V2) - Failere Ho_

<2t Rerfprman s r Ca ;. 2lect
Previous violations__Rel¢gse unoh fication  [198%) - + a5 e
ordees issved (e b compel cleancp & wne fo assess peralbes)
Date of requirement { / s~ (49 Date of Inspection / /,3' / 70
Date of compliance 331/ { J 10 Explanation (it appropriate): '

1. Days of noncompliance {05

2  Number of tanks ol

Avoided Expenditures NJA Basis:

Delayed Expenditures_ ¥ { (00 Basis: be_protechon
Weighted Tax Rate__0.34 ( 34 7-) Somcs

merestRare_0.1551 (18, 1 %) _  Souce: _Bf__a&i_(:.q_uéf_m_tx_ﬁ)

ANOIDED = fAvolded & Avolded X%  IMerest x Number x {4 - Walghted Tax Rate)
CasTs Expenditures ExpendRures of Days
385 Days

3. Calculated Avoided Cost: 9.
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“ ST PENALTY. COMPUTATION WO

DELAYED COSTS = Delayed Expendifures x Interest x Number of Days
3685 Days
D = g (0D ¥ .Iff r 105 g3/8
366
4. Calkculated Delayed Cost; £38
5. Economic Beneft Component:___¥_3/ ¥ (carry figure to Une 16).

Une 3 + Line 4)

Potential for Harm: [ﬂ pde cgﬁ Extent of Deviation QZQa gfg fg )

6. Matrix Value (MV): i S00 (from documern page 16 or Appendix A)
7. PertankMv:__ 3 1000 {if violation is per tacility, the amourt on Line 7 will
(Line 2 x Line 6) be the same as the amount on Ling 6)

Percentage x Matrix = Dollar
Change Valua Adjustment

(+or9 {+or)  Justification for Ad ,
Company agre P -eniZf ;/{I
8. Degree of cooperation/ Nego hw bonts o n na.
noncooperation 2 5_& o " y PJ P
AS na fional marketbers, comps
9. Degree of willtulness wold have been aware of
or negligence: +50% JSio00 +¥s00 5 the reguivemtents
10. History of

T A f#'l -+1J0
noncompliance: +50% /oo *1sD0 ?:Q:,.a, ,-.f;;-:::ﬁ we o r:i!-r":.

11. Unique factors: o 000 _Q N/A

12. Adjusted Matrix Value - FRO00

(Line 7 + Lines 8-11)
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wvaYYer LIrectve 9ol1uid

Level of
Environmental Senstvity__Mafrrals _  Justfication: Facclity s locatad in
residentral Greb with no nearb

13, ESM (rom document Page 21)__ /. 5 drinking - wetar vedls or wildHf
recepfors . However, qruvel wadel
14. DNM (from document Page 21)_ (.5 peranit M'Jﬂﬁm of releasect
prod vest, ‘
Environmental Days of
GRAVITY-BASED COMPONENT = Ad|usted Matrix Value x Sensitivity x Noncompliance
Muttiplier Multipller

GBRC » 32000 x 1.S ¢ 15 = $H4500

15. Qravity-Based Component: $ L 500
{Line 12 x Line 13 x Line 14)

16. Economic Beneft Component $ 3%

{from Line 5)

17. Gravity-Based Componant 5‘ 4500
(from Line 15)

18. Inttiat Penaly Target Figure P4 8/¥
(Line 16 + Line 17)

SIGNATURE DATE




CERTIFICATE OF SERVICE

I hereby certify that on July 28, 2010, a true and correct copy of the originak Détermination of y,
Violation, Compliance Order, and Notice of Right to Request a Hearing (U.S. EPA Docket No.
RCRA-09-2010-0009) was sent, along with a copy of 40 C.F.R. Part 22 Consolidated Rules of
Practice Governing the Administrative Assessment of Civil Penalties and the
Revocation/Termination or Suspension of Permits, via United Parcel Service, Next Day
Delivery, to:

Samuel Rodrigucz
Sunrise Valero Market
4811 E. Sunrise Dr.
Tucson, Arizona 95718
A copy of the tracking forms showing proof ef delivery on July 29, 2010 are attached hereto as
Exhibit A.

‘?’//0 /0
Daté /
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M% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION IX
75 Hawthorne Street
San Francisco, CA 94105

JUN2 12010

CERTIFIED MAIL NO. 7000-1670-0009-3122-4451
RETURN RECEIPT REQUESTED

Mr. Samuel Rodriquez-Ibarra

Sunrise Valero Market aka Sunrise Oil, Inc.
4811 East Sunrise Drive

Tucsen, Arizona

Re: Inthe matter of SUNRISE VALERO MARKET aka SUNRISE OIL, INC.
and SAMUEL RODRIGUEZ-IBARRA
Resource Conservation and Recovery Act (RCRA) Determination of
Violation
U.S. EPA Docket No. RCRA 09-2010-0009

Dear Mr. Rodriquez:

Enclosed is a copy of a Determination of Violation, Complaint Order and Notice of Right
to Request a Hearing (“Complaint™) filed pursuant to Section 9006 of the Solid Waste Disposal
Act, commonly referred to as the Resource Conservation and Recovery Act (“RCRA™), 42
U.S.C. § 6991e. The Complaint alleges that you, Samuel Rodriquez-Ibarra, and Sunrise Valero
Market aka Sunrise Oil, Inc. (collectively, “Respondents™), violated Sections 9003 of RCRA, 42
U.S.C. § 6991b, and the regulations adopted pursuant thereto at Title 40 of the Code of Federal
Regulations (“40 CFR”) §§ 280.20(b)(2), 280.20(c), and 280.45. The violations alleged are
more specifically described in the Complaint.

Please take note of the part of the enclosed Complaint entitled “Notice of Right to
Request a Hearing.” Respondents are required to respond to this Complaint within thirty (30)
days of the receipt of the Complaint. If Respondents fail to file an answer to this Complaint with
the Regional Hearing Clerk within thirty (30) days of receipt, the attached Compliance Order
shall automatically become a final order and the failure to file an answer may constitute an
admission of all facts alleged in the Complaint and a waiver of Respondents’ rights to a hearing.

Copies of the following documents are included for your information: (1) the
Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties and
the Revocation/Termination or Suspension of Permits (40 C.F.R. Part 22); and (2) the U.S. EPA
Penalty Guidance For Violations of UST Regulations (OSWER Directive 9610.12, November
14, 1990).




If you wish to discuss this complaint, you may contact Ms, La Donna Thomas,
Environmental Protection Specialist, at (415) 972-3375 or by email at thomas.ladonna@epa.gov
or have your attorney contact Ms. Mimi Newton, Assistant Regional Counsel, at (415) 972-3941
or at newton.mimi@epa.gov.

Sincerely

Waste Management Division

Enclosures

Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties and
the Revocation/Termination or Suspension of Permits (40 C.F.R. Part 22)

U.S. EPA Penalty Guidance For Violations of UST Regulations (OSWER Directive 9610.12,
November 14, 1990)




